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Part 1 - Applying these Rules

Rule 1 - Purpose

Object of these Rules
1.01 These Rules are for the just, speedy, and inexpensive determination of every
proceeding.



Rule 2 - General

Court to which Rules apply

201 (1)

2)

These Rules apply to proceedings in the Supreme Court of Nova Scotia, including
the Family Division of the Supreme Court.

Rule 90 - Civil Appeal, and Rule 91 - Criminal Appeal, apply to proceedings in
the Nova Scotia Court of Appeal.

Irregularity or mistake

202 (1)

2)

€)

A failure to comply with these Rules is an irregularity and does not invalidate a
proceeding or a step, document, or order in a proceeding.

A judge may do any of the following in response to an irregularity:
(a) excuse compliance under Rule 2.03;
(b) permit an amendment or grant other relief to correct the irregularity;

(©) set aside all or part of a proceeding, step, document, or order, if it is
necessary to do so in the interest of justice.

It is not in the interest of justice to set aside a proceeding, step, document, or order
on a motion made after an undue delay by the party who makes the motion or after
that party takes a fresh step in the proceeding knowing about the irregularity.

General judicial discretions

2.03 (1)

2)

A judge has the discretions, which are limited by these Rules only as provided in
Rules 2.03(2) and (3), to do any of the following:

(a) give directions for the conduct of a proceeding before the trial or hearing;

(b) when sitting as the presiding judge, direct the conduct of the trial or
hearing;

(c) excuse compliance with a Rule, including to shorten or lengthen a period
provided in a Rule and to dispense with notice to a party.

A judge who exercises the general discretion to excuse compliance with a Rule
must consider doing each of the following:



€)

(a) order a new period in which a person must do something, if the person is
excused from doing the thing within a period set by a Rule;

(b) require an excused person to do anything in substitution for compliance;

(c) order an excused person to indemnify another person for expenses that
result from a failure to comply with a Rule.

The general discretions do not override any of the following kinds of provisions in
these Rules:

(a) a mandatory provision requiring a judge to do, or not do, something;

(b) a limitation in a permissive Rule that limits the circumstances in which a
discretion may be exercised;

(c) a requirement in a Rule establishing a discretion that the judge exercising
the discretion take into account stated considerations.



Part 2 - Civil Proceedings

Rule 3 - Kinds of Proceedings

Actions, applications, and judicial or appellate review
3.01 A person may claim a civil remedy in the Supreme Court of Nova Scotia by
starting any one of the following kinds of proceedings:

(a) an action, which leads to a trial or an earlier resolution under Part 4 -
Alternate Resolution or Determination;

(b) an application, which leads to a hearing or an earlier resolution under Part
4 - Alternate Resolution or Determination;

(c) a proceeding for judicial review, or an appeal to the court under
legislation.



Scope of Rule 4
A person may do any of the following, in accordance with this Rule:

4.01

)

2)

(a)
(b)
(c)
(d)

Rule 4 - Action

start an action;
defend an action;
bring a counterclaim, crossclaim, or third party claim within an action;

have an action set down for trial.

The provisions for having an action set down for trial allow a party to request trial
dates before the parties are ready for trial, and the following kinds of requirements
are included as a consequence of providing for early assignment of trial dates:

(a)

(b)

(c)

Notice of action
A person may start an action by filing a notice of action, unless one of the

4.02

)

2)

parties, counsel, and a judge assigning the trial date are required to make
diligent efforts for forecasting when the action will be ready for trial and
how many days will be needed;

a party who becomes aware that the forecast may not be attained has a duty
to request a conference with a judge;

a party has a duty to get ready for trial in the forecasted time and
participate in a trial readiness conference.

following applies:

(a) legislation requires the action to be started by filing a different document,
such as the petition required by the Controverted Elections Act;

(b) legislation, such as the Builders’ Lien Act, permits the action to be started
by filing a statement of claim without a notice;

(c) a creditor chooses to start the action by filing a notice of action for debt

under Rule 4.03.

The notice of action must include a statement of claim as part of the notice.

-5-



€)

“

The notice of action must contain a standard heading written in accordance with
Rule 82 - Administration of Civil Proceedings, be entitled “Notice of Action”, be
dated and signed, and include all of the following:

(a)

(b)
(c)

(d)

(e)

®

(2

(h)

(1)

W)

notice that action has been started for relief described in the attached
statement of claim;

notice of the deadlines in Rule 31 - Notice for filing a defence;

notice that the plaintiff may have default judgment against the defendant,
unless the defendant files a notice of defence;

a notice that the defendant may file a demand for notice, if the defendant
does not defend the action but wishes to have further notice;

a statement summarizing the effect of Rule 57 - Action for Damages
Under $100,000, stating how it becomes applicable, and stating whether
the action is within the Rule;

a statement explaining how documents are filed and the requirement for
immediate delivery to each party entitled to notice;

if there is only one plaintiff, a designation of an address for delivery of
documents to the plaintiff and, if there is more than one plaintiff, a
designation of one address for delivery to all plaintiffs or a separate
address for each plaintiff;

an acknowledgement of the effect of delivery to the designated address
and a statement that further contact information is available from the

prothonotary;

the place of trial designated by the plaintiff in accordance with Rule 47 -
Place of Trial or Hearing;

the attached statement of claim.

The statement of claim must notify the defendant of all the claims to be raised by
the plaintiff at trial, conform with Rule 38 - Pleading, and include each of the
following:

(a)
(b)

a description of the parties;

a concise statement of the material facts relied on by the plaintiff, but not
argument or the evidence by which the material facts are to be proved,

-6-



S))

(c) reference to legislation relied on by the plaintiff, if the material facts that
make the legislation applicable have been stated;

(d) a concise statement of the remedies claimed, except costs.

The notice of action may be in Form 4.02A, and the statement of claim may be in
Form 4.02B.

Notice of action for debt

4.03

)

2)

€)

“

S))

A plaintiff who claims only on a debt, and who claims no interest, interest under
an agreement that expressly provides for the payment of interest, or prejudgment
interest under the Judicature Act may start an action by filing a notice of action
for debt.

A plaintiff who files a notice of action for debt may claim prejudgment interest
under the Judicature Act at five percent a year calculated simply from the day the
debt came due.

A prothonotary may dismiss an action brought by notice of action for debt, if the
prothonotary is satisfied the plaintiff makes a claim that is not based only on a
debt, such as a claim based on an unliquidated demand.

The notice of action for debt must be entitled “Notice of Action for Debt”,
otherwise include everything that is required in a notice of action, and provide
each of the following additional statements:

(a) a statement of the amount sought on default judgment expressed as the
amount of the debt calculated to a recent day, a claim for interest after that
day such that the defendant and the prothonotary can calculate the amount
from information in the notice including the statement of claim, the
amount of Tariff D costs, and a claim for disbursements to be taxed;

(b) a statement that the prothonotary will dismiss the action, except the claim
for taxed disbursements, if the defendant pays the amount sought for
default judgment and delivers a receipt to the prothonotary;

() a statement that the claim for disbursements may be settled or taxed.

The statement of claim in a notice of action for debt must notify the defendant of

the basis for the claim in debt, conform with Rule 38 - Pleading, and include each

of the following:

(a) a description of the parties;

-



(6)

(b) a concise statement of how the debt was incurred;
() a concise statement of how the debt came due;
(d) a statement of the rate and calculation of any interest claimed;

(e) a statement showing the calculation of the amount claimed, including
principal, credits, interest, and the total,

® a statement showing how further interest is to be calculated to the date of
judgment.

The notice of action for debt may be in Form 4.03A, and the statement of claim
may be in Form 4.03B.

Expiry and renewal of a notice of action

4.04

)

2)

€)
“

S))

A notice of action, including a notice of action for debt, expires one year after the
day it is filed, unless a defendant is notified of the action in accordance with Rule
31- Notice.

A plaintiff may make a motion to renew a notice of action for a second year by
filing a notice of motion no more than fourteen months after the day the notice of
action is filed.

The motion may be made ex parte, unless a judge orders otherwise.

A notice of action that is renewed for a second year expires two years after the day
it is filed.

A judge may renew an expired notice of action more than fourteen months after
the day the notice of action is filed only if the plaintiff satisfies the judge on either
of the following:

(a) reasonable efforts were made to notify the defendant of the action by
effecting personal service, service could not be effected personally, and the
plaintiff will make a motion for a substituted method of giving notice as
soon as possible;

(b) inadvertence led to the expiry, the plaintiff will suffer serious prejudice if
the proceeding is terminated, and no defendant will suffer serious
prejudice that cannot be compensated in costs as a result of the delay in
notification.



Defending an action

4.05

)
2)
€)

“

A defendant may defend an action by filing a notice of defence.

The notice of defence must include a statement of defence as part of the notice.

The notice of defence must contain the standard heading, be entitled “Notice of
Defence”, be dated and signed, and include all of the following:

(a)
(b)

(c)

(d)

(e)

a statement identifying each defendant filing the defence;

a notice that the action is defended on the grounds stated in the attached
statement of defence;

if the notice is for only one defendant, a designation of an address for
delivery of documents to the defendant and, if it is for more than one
defendant, a designation of one address for delivery to all defendants who
file the notice or a separate address for each defendant;

an acknowledgement of the effect of delivery to the designated address
and a statement that further contact information is available from the

prothonotary;

the attached statement of defence.

The statement of defence must notify the plaintiff of all the defences to be raised
at trial, conform with Rule 38 - Pleading, and include each of the following:

(a)
(b)

(c)

(d)

(e)

a statement identifying the defending party;

a statement of which of the facts pleaded in the statement of claim are
admitted, which are not admitted only because the defendant has
insufficient knowledge to admit or deny them, and which are denied;

a concise statement of the defendant’s version of the material facts, if the
defendant will seek to prove a different version of the material facts from
those in the statement of claim,;

a concise statement of the material facts relied on by the defendant for any
further defence, but not argument or the evidence by which the material
facts are to be proved;

reference to legislation relied on by the defendant, if the material facts that
make the legislation applicable have been stated.



S))

(6)

The notice of defence may be in Form 4.05A, unless the defendant also
counterclaims or crossclaims, and the statement of defence may be in Form 4.05B.

A notice of defence may be filed before the deadline in Rule 31 - Notice or the
time permitted by a judge who sets aside a judgment under Rule 8 - Default
Judgment.

Demand for notice

4.06 (1)

2)
€)

“

A defendant who does not have a defence to an action, or does not choose to
defend an action, may demand notice of all steps in the proceeding.

The defendant may demand notice by filing a demand for notice.

The demand for notice must contain the standard heading, be entitled “Demand
for Notice”, be dated and signed, and include all of the following:

(a) a statement identifying each defendant filing the demand;

(b) a notice the demand is made;

(c) if the demand is filed by one defendant, a designation of an address for
delivery of documents to that defendant and, if the demand is filed by
more than one defendant, a designation of one address for all defendants or
a separate address for each defendant.

(d) an acknowledgement of the effect of delivery to the designated address
and a statement that further contact information is available from the

prothonotary.

The demand for notice may be in Form 4.06.

Lack of jurisdiction

4.07 (1)

2)

€)

A defendant who maintains that the court does not have jurisdiction over the
subject of an action, or over the defendant, may make a motion to dismiss the
action for want of jurisdiction.

A defendant does not submit to the jurisdiction of the court only by moving to
dismiss the action for want of jurisdiction.

A judge who dismisses a motion for an order dismissing an action for want of
jurisdiction must set a deadline by which the defendant may file a notice of
defence, and the court may only grant judgment against the defendant after that
time.

-10-



Counterclaim
4.08 (1) A defendant may counterclaim against a plaintiff for any claim the defendant has
against the plaintiff.

2) The defendant may counterclaim by filing a notice of defence and counterclaim.

3) A notice of defence and counterclaim must include a statement of defence and a
statement of counterclaim as parts of the notice.

“4) The notice of defence and counterclaim must be entitled “Notice of Defence and
Counterclaim”, otherwise include everything that is required in a notice of defence
under Rule 4.05(3), and provide all of the following:

(a) a notice that a claim is made by the defendant against the plaintiff;

(b) a notice that the defendant may have default judgment against the plaintiff
on the counterclaim, unless the plaintiff files a statement of defence to
counterclaim in the time required by Rule 31 - Notice;

(c) the attached statement of counterclaim.

Q) The statement of counterclaim must notify the plaintiff of all the claims to be
raised at trial by the defendant against the plaintiff, conform with Rule 38 -
Pleading, and contain everything that is required in a statement of claim under
Rule 4.02(4) as if the defendant making the claim were a plaintiff.

(6) The notice of defence and counterclaim may be in Form 4.08, the statement of
defence may be in Form 4.05B, and the statement of counterclaim may be in Form
4.02B.

@) A notice of defence and counterclaim may be filed before the deadline in Rule 31
- Notice or before the time permitted by a judge who sets aside a judgment under
Rule 8 - Default Judgment.

Crossclaim
409 1) A defendant may crossclaim against another defendant for a claim of either of the

following kinds:

(a) a claim that the other defendant is liable to the first defendant for all or
part of the plaintiff’s claim;

(b) a claim that would be consolidated with the plaintiff’s action if the
defendant commenced an independent action for the same claim.

-11-



2)
€)

“

S))

(6)

(M

The defendant may crossclaim by filing a notice of defence with crossclaim.

A notice of defence with crossclaim must include a statement of defence and a
statement of crossclaim as parts of the notice.

The notice of defence with crossclaim must be entitled “Notice of Defence with
Crossclaim”, otherwise include everything required in a notice of defence, and
include each of the following:

(a) a notice that a claim is made by the defendant against the other defendant;

(b) a notice that the defendant may have default judgment against the other
defendant on the crossclaim, unless that defendant files a statement of
defence to crossclaim within the required time;

(c) the attached statement of crossclaim.

The statement of crossclaim must notify the other defendant of all the claims
against the other defendant, conform with Rule 38 - Pleading, and contain
everything that is required in a statement of claim under Rule 4.02(4) as if the
defendant making the crossclaim were the plaintiff.

The notice of defence with crossclaim may be in Form 4.09, the statement of
defence may be in Form 4.05B, and the statement of crossclaim may be in form
4.02B.

A notice of defence with crossclaim may be filed before the deadline in Rule 31 -
Notice, or before the time permitted by a judge who sets aside a judgment under
Rule 8 - Default Judgment.

Counterclaim involving third party

4.10

)

2)

A defendant who claims that a plaintiff and a person who is not a party are both
liable to the defendant for the same claim may proceed jointly against them by
counterclaiming against the plaintiff under Rule 4.08 and, at the same time, taking
action against the third party under Rule 4.11.

Despite the requirements for the heading of a notice of defence and counterclaim,
a notice of defence and counterclaim filed jointly with a notice of claim against
third party must contain the same heading as the notice of action with the addition
of the name of each third party, described as “Third Party” or “Third Parties”.

Third party claim

4.11

)

A defendant may make a claim in an action against a person who is not a party, if
the claim against the third party is of one of the following kinds:

-12-



2)

€)

“

(a)

(b)

(c)

a claim alleging that the third party is liable to the defendant for all or part
of the plaintiff’s claim,;

a claim that would be consolidated with the plaintiff’s action if the
defendant started a new action against the third party for that claim;

a claim jointly against the plaintiff and the third party to which Rule
4.10(1) applies.

The defendant may start the third party action by filing a notice of claim against
third party.

The notice of claim against third party must include a statement of claim against
third party as part of the notice.

The notice of claim against third party must contain the standard heading varied as
required by Rule 82.09(3)(b), of Rule 82 - Administration of Civil Proceedings, to
give the name and title of each third party, be entitled “Notice of Claim against
Third Party”, be dated and signed, and include all of the following:

(a)

(b)

(c)

(d)

(e)

®

(2

notice that a third party action has been brought for an order described in
the attached statement of claim against third party;

a reference to each notice filed including the attached pleadings;
notice that the defendant may have default judgment against the third party
when the main action is determined or a judge allows, unless the third

party files a statement of defence in the time required by Rule 31 - Notice;

notice that the third party may file a demand for notice, if the third party
does not defend the claim but wishes to receive further notice;

a statement explaining how documents are filed and the requirement for
immediate delivery to each party entitled to notice;

the same address for delivery of documents to the defendant as in the
defence;

an acknowledgement of the effect of delivery to the designated address

and a statement that further contact information is available from the
prothonotary;

-13-



S))

(6)

(M

(h) an attached copy of each notice, including pleadings that form part of the
notice, and the attached statement of claim against third party.

The statement of claim against third party must notify the third party of all the
claims to be raised by the defendant against the third party, conform with Rule 38
- Pleading, and include everything required in a statement of claim under Rule
4.02(4) as if the defendant making the claim were a plaintiff.

The notice of claim against third party may be in Form 4.11, and the statement of
claim against third party may be in Form 4.02B.

A notice of claim against third party may be filed before the deadline in Rule 31 -
Notice for the defendant making the third party claim to file a defence, unless a
judge orders otherwise.

Counterclaim, crossclaim, and third party claim

412 (1)

2)
€)

All procedures for a plaintiff’s claim and a defendant’s defence apply to a
counterclaim, crossclaim, and third party claim as if the party initiating the claim
were a plaintiff and the party defending the claim were a defendant, with each of
the following exceptions:

(a) a notice filed in response to a counterclaim, crossclaim, or third party
claim may be entitled so it refers to the counterclaim, crossclaim, or third

party claim, such as “Notice of Defence to Counterclaim”;

(b) the attached pleading may refer to the counterclaim, crossclaim, or third
party claim, such as “Statement of Defence to Third Party Claim”;

(c) a Rule that refers specifically to counterclaim, crossclaim, or third party
claim prevails over other Rules to the extent of any inconsistency;

(d) no order for judgment may be made against a third party under Rule 8 -
Default Judgment, until the main action is determined, unless a judge
permits otherwise.

A third party may defend a claim in the main action.

A third party who defends a claim in the main action must attach to the notice of
defence both of the following statements of defence:

(a) one giving notice to the defendant of all defences to be raised at trial in
answer to the third party claim;

-14-
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S))

(b) the other giving notice to the plaintiff of all defences to be raised at trial in
answer to a claim in the main action.

A third party who wishes to bring a proceeding against a further party must file a
notice of claim that is the same as a notice of claim against third party except the
notice must describe the new party as the fourth party, and a fourth party who
wishes to bring a proceeding against a further party must file a notice of claim that
describes the new party as the fifth party, and so on.

A notice of claim against a fourth, fifth, or further party must contain the standard
heading varied as required by Rule 82.09(3)(b), of Rule 82 - Administration of
Civil Proceedings.

Request for date assignment conference

4.13

)

2)

€)

A party may obtain a date assignment conference to appoint trial dates after
pleadings close as provided in Rule 38 - Pleading, and after each party has done
all of the following:

(a) disclosed documents and electronic information as required;

(b) discovered each individual party of whom discovery is required;

(c) discovered, from each corporate party of whom discovery is required, at
least the designated manager or one other officer or employee;

(d) answered interrogatories required to be answered by or on behalf of the
party.

A party may make a motion for permission to request a date assignment

conference before each party has done everything required in Rule 4.13(1), and

the party must satisfy the judge on one of the following:

(a) a party is lagging in making disclosure or conducting discovery, and the
party requesting the conference has made disclosure and conducted the
discoveries that party requires;

(b) an emergency exists, it can only be resolved by a trial, and it is clear that
the parties will be ready for trial when the trial readiness conference is
conducted;

(c) the efficient administration of justice requires that the conference be held.

The request for a date assignment conference must include all of the following:

-15-
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S))

(b)
(c)

(d)

(e)

®

(2

(h)

(1)

W)

(k)

)
(m)

the request;

the party’s election as required by Rule 52 - Trial by Jury;

a statement showing that the requirements to obtain a date assignment
conference have been satisfied, or that an order for permission to request a
date assignment conference has been issued,

a chronological list of all pleadings;

a chronological list of all orders affecting the future conduct of the action,
or the conduct of the trial;

a general description of the status of the action, including information
about the status of discoveries, disclosure, and expert opinion;

a statement of all steps in the proceeding the party making the request
foresees being taken by any party before trial, including holding a

discovery, delivery of an expert’s report, and making a motion;

a general description of the documents and electronic information the
party foresees being introduced by all parties at trial;

the number of witnesses the party expects to call and an estimate of the
length of testimony by each;

an estimate of the number of days required for the trial and a breakdown
stating the number of days attributed to each party’s case and any jury
selection and deliberations;

whether special requirements need to be accommodated;

whether a settlement conference is requested;

when the party anticipates all parties being ready for trial.

A copy of each pleading and each order affecting the future conduct of the action,
or the conduct of the trial, must be attached to the request for a date assignment
conference.

The request for a date assignment conference may be in Form 4.13.
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Objecting to request for date assignment conference

4.14

)

2)

€)

A party who objects to trial dates being set may make a motion for an order
refusing the request for a date assignment conference, unless the request is
permitted by a judge under Rule 4.13(2).

The party who makes the motion must do one of the following no more than ten
days after the day the request for a date assignment conference is delivered to the
objecting party, and the hearing of the motion must be set no more than fifteen
days after the day of delivery:

(a) file an appearance day notice in accordance with Rule 24- Appearance Day
Motion, if the motion is to be heard at Halifax;

(b) request a judge to provide a time and date for the motion to be heard by
teleconference in accordance with Rule 25 - Motion by Appointment, if
the motion is not to be heard at Halifax;

(c) request a judge to permit the motion be brought by other means.

On the hearing of the motion, a judge may do any of the following:

(a) refuse the request for trial dates;

(b) dismiss the motion,;

(c) delay the holding of a date assignment conference, give directions on steps
to be completed before the conference, set a deadline for filing a

memorandum for the date assignment judge, and set a delayed date and
time for the conference.

Memorandum for date assignment judge

4.15

)

A party to whom a request for a date assignment conference is delivered, and who
does not obtain an order refusing the request, must file a memorandum for the
date assignment conference judge by the following deadlines:

(a) no more than ten days after the day the request is delivered, if the party
does not make a motion in the required time for an order refusing the

request or the request is permitted by a judge;

(b) no more than ten days after the day of the dismissal of a motion for an
order refusing the request;

(c) as directed by a judge who delays the holding of a conference.
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2)

€)

A memorandum for the date assignment judge must contain all of the following

information:

(a) any correction of, or addition to, the information or estimates in the
request for trial dates;

(b) the number of witnesses the party expects to call and an estimate of the
length of testimony by each;

(c) when the party anticipates being ready for trial;

(d) if applicable, the party’s election of trial with or without a jury.

A memorandum for the date assignment judge may be in Form 4.15.

Date assignment conference
The prothonotary must notify the parties of the time and date of a date assignment
conference by the following deadlines:

416 (1)

2)

€)

“

(a)

(b)

no more than twenty-five days after the day the request is filed, if no party
makes a motion in the required time for an order refusing the request or
the request is permitted by a judge under Rule 4.13(2);

no more than ten days after the day a motion for an order refusing the
request is dismissed.

The prothonotary must notify the parties of the location of the conference, or that
it will be held by teleconference.

Outside of Halifax, a judge may give the notice of the conference or direct that
notice be given by a member of the judge’s office instead of the prothonotary.

A party who intends to make a pre-trial motion that may materially affect a
forecast of trial readiness must do both of the following:

(a)

(b)

before the date assignment conference, fully inform themselves regarding
how much time it will take for the motion to be presented;

at the date assignment conference, advise the judge of the nature of the
intended motion, the intended evidence in support of the motion, the plan
for proceeding with the motion, and a proposed deadline by which all
documents will be filed.
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S))

(6)

(M

The judge may refuse to set trial dates if the information provided by the parties
before or during the conference is insufficient to forecast when the case will be
ready for trial or to estimate the length of the trial.

The judge who is able to forecast trial readiness and estimate the length of a trial
may give directions about the course of the proceeding and the conduct of the
trial, and must do each of the following:

(a) set the dates for trial;

(b) set a trial readiness conference date no less than forty days before the first
day of trial;

(c) fix a finish date at no less than twenty days before the day set for the trial
readiness conference, as the date when all pre-trial procedures are to be
finished;

(d) fix a completion date for any specific task, if the judge considers that a
deadline is advisable to ensure readiness for trial;

(e) if a settlement conference is to be held, determine whether an ordinary or
trial-like settlement conference should be conducted and set a date for a
settlement conference no less than ten days before the day set for the trial
readiness conference.

A judge who is satisfied that monitoring trial preparation generally, or monitoring
performance of a task specifically, is necessary to ensure trial readiness may set
dates for additional conferences.

Reconsideration

4.17

Witness list

418 (1)
(2

A party who becomes aware, after the date assignment conference, of information
that materially affects the forecast of trial readiness or the estimate of the length of
trial, must immediately request a conference to reconsider the trial dates.

A party must, two days before the trial readiness conference, deliver to each other
party a list of the witnesses the party intends to call at trial, except a witness the
party will call only to impeach the credibility of another expected witness.

A party may only call at trial a witness named on the party’s witness list, unless

the witness is called only to impeach the credibility of another witness or the trial
judge permits the party to call the witness in order to avoid an injustice.
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(3 A party who determines to seek permission to call a witness not on the party’s
witness list must immediately notify all other parties and the trial judge of the
determination and the grounds for asserting that the witness must be called in
order to avoid an injustice.

“) A judge who permits a party to call a witness not on the party’s witness list may
order the party to indemnify each other party for expenses resulting from the
permission, including expenses resulting from an adjournment if that is a result.

Q) A party is not required to call each person on the party’s witness list, but a party
who decides not to call a person on the list must immediately notify all other
parties and the trial judge.

Trial readiness conference

419 (1) At a trial readiness conference, a judge must ascertain whether all pre-trial
procedures were completed by the finish date and confirm that the parties are
ready for trial.

2) A trial readiness conference judge who finds the parties are not ready for trial
must cancel the trial dates, unless justice requires otherwise.

3 The trial readiness conference judge may give directions for the course of the
proceeding to trial, order quick completion of a pre-trial procedure the judge finds
is not complete, and set a date for a settlement conference if a late settlement
conference is warranted and the parties consent.

Adjournment of trial dates

420 (1) A judge may adjourn trial dates before the finish date, if all parties agree the party
seeking the adjournment would suffer a greater prejudice in proceeding with the
trial than other parties would suffer by losing the trial dates.

2) A motion for an adjournment after the finish date must be made to the trial judge,
unless a judge has not been assigned or the trial judge is not available.

A3) A judge hearing a motion for an adjournment after the finish date must consider
each of the following:

(a) the prejudice to the party seeking the adjournment, if the party is required
to proceed to trial;

(b) the prejudice to other parties, if they lose the trial dates;

(c) the public interest in making the best use of court facilities, judges' time,
and the time of court staff.

220-



“

The judge who hears a motion for an adjournment after the finish date must
presume both of the following, unless the contrary is established:

(a)

(b)

losing trial dates adversely affects a party's tangible and intangible
interests;

a late adjournment adversely affects the efficient scheduling of facilities
and time.

Remedies for refusal, cancellation, or adjournment
A judge who refuses to appoint dates for trial, cancels trial dates, or adjourns a
trial may do any of the following:

4.21

(a)
(b)
(c)

(d)

(e)

®

order a party to do anything necessary so the court may appoint trial dates;
set a date for a date assignment conference;

give directions on what must be done before a party can make another
request for trial dates;

order a party who failed to file a memorandum for a date assignment judge
to indemnify another party for expenses caused by the failure;

order a party whose conduct caused the refusal, cancellation, or
adjournment, to indemnify another party for the expense of preparing for
and participating in the date assignment conference, trial readiness
conference, or motion for an adjournment, and the expenses caused by the
refusal, cancellation, or adjournment;

order a party whose conduct contributed to the refusal, cancellation, or
adjournment to indemnify another party in proportion to the contribution.

Dormant actions to be dismissed

The prothonotary must make a motion to dismiss an action five years after the day
the notice of action is filed, if no trial date is set and no request for trial dates is
outstanding.

4.22

)

2)

The motion must include dismissal of any counterclaim, crossclaim, or third party
claim in the action.
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Rule 5 - Application

Scope of Rule 5

5.01

)

2)

€)

“

S))

As provided in these Rules, an application is an original proceeding and a motion
is an interlocutory step in a proceeding.

This Rule provides for an ex parte application, an application in chambers, and an
application in court.

The application in chambers is heard in a short time, and it is scheduled at a time
when chambers is regularly held or at an appointed time.

The application in court is for longer hearings, and it is available, in appropriate
circumstances, as a flexible and speedy alternative to an action.

A person may make an application or respond to an application, in accordance
with this Rule, except an application in a family proceeding is made and
responded to as provided in Part 13 - Family Proceedings.

Ex parte application in chambers

5.02

)

2)

€)

A person may apply for an ex parte order, if it is appropriate to seek the order
without notice to another person.

The person may apply for an ex parte order in chambers by filing an ex parte
application.

The ex parte application must contain a standard heading written in accordance
with Rule 82 - Administration of Civil Proceedings, be entitled “Ex Parte
Application”, be dated and signed, and include all of the following:

(a) a description of the order applied for;

(b) a statement explaining why it would be appropriate for the judge to grant
the order without notice to other persons;

(c) a concise statement of the grounds for the order, including the material
facts the applicant seeks to establish and a reference to legislation relied on

by the applicant;

(d) a reference to each affidavit relied on by the applicant, identified by the
name of the witness and the date the affidavit is sworn or affirmed;
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“
S))

(e)
®

(2

the time, date, and the place for the application;

if there is only one applicant, a designation of an address for delivery of
documents to the applicant, and if there is more than one applicant, a
designation of one address for delivery to all applicants or a separate
address for each applicant;

an acknowledgement of the effect of delivery to the designated address
and a statement that further contact information is available from the
prothonotary.

The ex parte application may be in Form 5.02.

The applicant must file the ex parte application, and the referenced affidavit, and
deliver a brief for the judge hearing the application, at least two days before the
day of the hearing of the application.

Application in chambers on notice
A person may apply for an order on notice to another person by filing a notice of
application in chambers.

5.03

)

2)

The notice of application in chambers must contain a standard heading written in
accordance with Rule 82 - Administration of Civil Proceedings, be entitled
“Notice of Application in Chambers”, be dated and signed, and include all of the

following:

(a) notice that the applicant applies to a judge for an order and a description of
the order applied for;

(b) a concise statement of the grounds for the order, including the material
facts the applicant seeks to establish, and a reference to legislation or
points of law relied on by the applicant;

(c) a reference to each affidavit relied on by the applicant and notice that
further affidavits may be filed by the applicant before the deadline in this
Rule;

(d) notice of the deadlines for the respondent to file a notice of contest and an
affidavit, and a statement that filing the notice of contest entitles the
respondent to notice of further steps in the application;

(e) notice of the time, date, and place of the hearing;
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€)

®

(2

(h)

notice that the judge may proceed in the absence of the respondent if the
respondent or counsel does not attend the hearing;

a statement explaining how documents are filed and the requirement for
immediate delivery to a party entitled to notice;

if there is only one applicant, a designation of an address for delivery of
documents to the applicant and, if there is more than one applicant, a
designation of one address for delivery to all applicants or a separate
address for each applicant.

The notice of application may be in Form 5.03.

Notice of contest of chambers application
A respondent may contest an application in chambers by filing a notice of contest.

5.04

)
2)

€)

The notice of contest must contain the standard heading, be entitled “Notice of
Contest (Chambers Application)”, be dated and signed, and include all of the
following:

(a)

(b)

(c)

(d)

(e)

a statement that the application is contested and indicating which of the
material facts in the applicant’s grounds are admitted, which are denied,
and which are neither admitted nor denied only because the respondent

does not have sufficient information to admit them;

a concise statement of further grounds relied on by the respondent,
including material facts the respondent seeks to establish, and a reference
to legislation relied on by the respondent;

a reference to each affidavit relied on by the respondent, identified by the
name of the affiant and the date the affidavit is sworn,;

if the notice is for only one respondent, a designation of an address for
delivery of documents to the respondent and, if it is for more than one
respondent, a designation of one address for delivery to all respondents or
a separate address for each respondent;

an acknowledgement of the effect of delivery to the designated address
and a statement that further contact information is available from the
prothonotary.

The notice of contest may be in Form 5.04.
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Chambers application

5.05

)

2)

€)

“

S))

(6)

(M

A person may make an application in chambers at any time when chambers is
regularly held, if the person is satisfied the hearing will take less than a half-hour

and cross-examination will not be required.

A person may make an application in chambers at a time appointed by a judge or
the prothonotary, if the person is satisfied that the hearing will take less than a
half-day.

The applicant must take reasonable steps to select a time convenient for each
respondent’s counsel and each respondent who acts on their own.

The applicant must limit a rebuttal affidavit to new points raised by the
respondent’s affidavit.

A party who receives an affidavit and wishes to cross-examine the witness must

file a notice to that effect.

A judge may order that a witness be cross-examined outside the hearing and set
deadlines for conducting the cross-examination and filing a transcript.

A party must deliver a brief for the judge hearing the application, unless the judge
permits otherwise.

Chambers application deadlines

5.06

)

The applicant must notify each respondent of the application in chambers in
accordance with Rule 31- Notice, no less than ten days before the day of a hearing
in chambers that is regularly held or twenty-five days before the day of a hearing

at an appointed time and date.

2) Documents must be filed by the deadlines in the following table:

Document Regular time Appointed time

notice of application 10 days before date of 25 days before date of
hearing hearing

applicant’s affidavit 10 days before date of 25 days before date of
hearing hearing

notice of contest 5 days after date of 10 days after date of
notification notification

respondent’s affidavit 5 days after date of 10 days after date of
notification notification
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rebuttal affidavit

2 days after day affidavit is
delivered

2 days after day affidavit is
delivered

notice cross-examination is
required

3 days before hearing, except
1 day for rebuttal affidavit

5 days before date of hearing

applicant’s brief

3 days before date of hearing

5 days before date of hearing

respondent’s brief

2 days before date of hearing

3 days before date of hearing

reply brief

1 day before date of hearing

1 day before date of hearing.

Application in court
507 (1) A person may make an application in court by filing a notice of application in
court.

2) A person who files a notice of application in court must, in the notice, provide for
a motion for directions to be given by a judge, including the appointment of a time

and date for the application to be heard.

A3) The date for hearing the motion for directions must be no more than twenty-five
days after the day the notice of application is filed.

“4) The motion for directions must be supported by an affidavit, which may be an
affidavit of counsel, addressing all of the following:

(a) whether there are any persons who are not parties but who may have an
interest in the matters raised by the application;

(b)  whether the list of possible witnesses in the notice of application is
complete;

(c) the extent to which the applicant has disclosed documents and electronic
information to the respondents and, if disclosure is not complete, the
applicant’s plan for completing disclosure;

(d) whether the applicant anticipates discovering any witness;

(e) if the application will involve a series of hearings, an estimate of the
number of hearings and when each could occur;

® if the application concerns events that are unfolding, a description of the
events and the expected course of the events;
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(6)

(2) if the application concerns alleged rights that could be eroded over time,
an explanation of the rights, how they may be eroded, and the
consequences for the applicant;

(h) all information known to the applicant that could significantly affect the
estimate of time needed to prepare for the hearing and the length of the
hearing itself.

A notice of application in court must be entitled “Notice of Application in Court”
and otherwise include everything required in a notice of application in chambers,
with each of the following modifications:

(a) instead of a reference to each affidavit relied on, it must identify the
witnesses whose affidavit the applicant intends to file and describe the
subjects about which each witness could give evidence;

(b) it must include a notice of a motion for directions and to appoint the time,
date, and place for the application to be heard, and a reference to the
affidavit filed in support of the motion;

(©) it must notify the respondent of the deadline for the respondent to file a
notice of contest and that the judge may proceed with the motion if the

respondent, or counsel for the respondent, does not attend the hearing;

(d) the statement about proceeding in the absence of the respondent must refer
to attendance at the hearing of the motion for directions.

The notice of application in court may be in Form 5.07.

Notice of contest of application in court

5.08

)

2)

€)

A respondent who wishes to contest an application in court must file a notice of
contest no more than fifteen days after the day the respondent is notified of the
application in accordance with Rule 31 - Notice.

A notice of contest for an application in court must be entitled “Notice of Contest
(Application in Court)” and otherwise include everything required in a notice of
application in chambers, except instead of a reference to an affidavit, it must
identify the witnesses whose affidavit the respondent intends to file, identify all
other possible witnesses known to the respondent not already identified by the
applicant, and describe the subjects about which each identified witness could
give evidence.

The notice of contest of an application in court may be in Form 5.08.
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Motion for directions and to appoint time, date, and place
A motion for directions may be heard in chambers, by appointment, or by
conference, as the prothonotary or a judge directs.

5.09

)

2)

The judge who hears a motion for directions may do any of the following:

(a)
(b)

(c)

(d)

(e)

&)

(2
(h)

(1)

W)

(k)

)

permit an amendment to the notice of application or notice of contest;

ascertain whether there are interested persons who are not parties and, if
necessary, adjourn the motion until an interested person is made a party;

ascertain the extent to which parties have searched for and made
disclosure of documents, electronic information, or other evidence and, if

necessary, order disclosure;

order discovery, limit the time for discovery, and direct who may discover
whom,;

ascertain witnesses from whom each party is likely to produce an affidavit,
inquire into any requirement for cross-examination of a likely witness;

order a party to produce an intended affiant as a witness to be cross-
examined at the hearing, or out of court with a transcript;

limit the duration or subjects for cross-examination;

determine whether an expert opinion may be admitted and order
disclosure;

permit a witness to testify instead of swearing or affirming an affidavit and
order disclosure of the witness’ anticipated evidence, such as by ordering

delivery of a will say statement, or order discovery of the witness;

ascertain whether it is likely that there will be evidentiary issues the court
must determine;

set dates for filing the applicant’s affidavits, the respondent’s affidavits,
any applicant’s rebuttal affidavits, the applicant’s brief, the respondent’s

brief, and a reply brief;

set the time, date, and place for the hearing of the application;
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€)

(m) if'the application requires a series of hearings, determine whether the same
judge should preside in court over each hearing and either set dates for
each hearing or set the date for the first hearing and leave further
scheduling to the court;

(n) give any other directions or make any order needed to organize the
application.

A judge may amend or supplement directions.

Lack of jurisdiction

510 (1)

2)

€)

A respondent who maintains that the court does not have jurisdiction over the
subject of an application, or over the respondent, may make a motion to dismiss
the application for want of jurisdiction.

A respondent does not submit to the jurisdiction of the court only by moving to
dismiss the application for want of jurisdiction.

A judge who dismisses a motion for an order dismissing an application for want
of jurisdiction must set a deadline by which the respondent may file a notice of
contest.

No supplementary affidavits

511 (1)

2)

€)

A party to an application may only file an affidavit within the deadlines under this
Rule or set by a judge giving directions, unless a judge hearing the application
permits an affidavit to be filed later.

On a motion to allow a later affidavit, the judge must consider all of the
following:

(a) the prejudice that would be caused to the party who offers the affidavit, if
the application proceeds without that affidavit;

(b) the prejudice that would be caused to other parties by allowing the
affidavit to be filed, including the prejudice of an adjournment if that
would be a result;

(c) if an adjournment would result, the public interest in making the best use
of court facilities, judges' time, and the time of court staff.

A judge who allows a late affidavit may order the party filing the affidavit to

indemnify each other party for expenses resulting from the filing, including
expenses resulting from any adjournment.
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Expense of cross-examination
5.12 The party who files an affidavit must pay the expense of presenting the witness for
cross-examination, unless the parties agree, or a judge orders, otherwise.

Rules of evidence on an application

5.13 The rules of evidence, including the rules about hearsay, apply on the hearing of
an application and to affidavits filed for the hearing except a judge may, in an ex
parte application, accept hearsay presented by affidavit prepared in accordance
with Rule 39 - Affidavit.

Failure to appear
514 (1) If no parties appear at the hearing of an application, or on a motion for directions,
the judge may dismiss the application without costs unless the parties provide a

joint submission for another disposition and the judge accepts the submission.

(2) A judge who is satisfied on all of the following may grant an order summarily
disposing of an application against a respondent:

(a) the respondent is notified of the application under Rule 31 - Notice;

(b) the respondent either files no notice of contest or fails to appear at the
hearing of the application or on the motion for directions;

(c) the applicant discloses to the judge all communications between the
applicant and the respondent about the application;

(d) the evidence supports the granting of the order.

Failure to comply

5.15 A judge may provide each of the following remedies, if a party causes prejudice to
another party by failing to do anything required by a judge or this Rule:
(a) dismiss the application, if the applicant causes the prejudice;

(b) grant the application, if the respondent causes the prejudice;

(c) order the party who causes the prejudice to indemnify another party for
expenses caused by the failure;

(d) make any other order to restore the other party to the position the party
would have been in had the failure not occurred.
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Consolidation and severance

5.16 A judge may order two or more applications be heard together, a claim in an
application be heard separately from another, or the claim against one respondent
be heard separately from another respondent.

Disagreements about time and place

517 (1) A respondent who disagrees with the estimate of time required for an application
in chambers or the time, date, or place selected for an application in chambers, or
a motion for directions on an application in court, may make a motion for a new
time, date, or place.

2) A party to an application in chambers may move to continue the application as an
application in court.

Dormant applications dismissed after five years

5.18 The prothonotary must make a motion to dismiss an application for which no
hearing date is set five years after the day the notice of application is filed.
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Rule 6 - Choosing Between Action and Application

Choice of proceeding

6.01

A person may choose to start an action or an application as the person is satisfied
would be appropriate, unless legislation under which the proceeding is started
requires only one kind of proceeding.

Converting action or application

6.02 (1)

2)

€)

“

S))

A judge may order that a proceeding started as an action be converted to an
application or that a proceeding started as an application be converted to an
action.

A party who proposes that a claim be determined by an action, rather than an
application, has the burden of satisfying the judge that an application should be
converted to an action, or an action should not be converted to an application.

An application is presumed to be preferable to an action if either of the following
is established:

(a) substantive rights asserted by a party will be eroded in the time it will take
to bring an action to trial, and the erosion will be significantly lessened if

the dispute is resolved by application;

(b) the court is requested to hold several hearings in one proceeding, such as
with some proceedings for corporate reorganization.

An action is presumed to be preferable to an application, if the presumption in
favour of an application does not apply and either of the following is established:

(a) a party has, and wishes to exercise, a right to trial by jury and it is
unreasonable to deprive the party of that right;

(b) it is unreasonable to require a party to disclose information about
witnesses early in the proceeding, such as information about a witness that

may be withheld if the witness is to be called only to impeach credibility.

On a motion to convert a proceeding, factors in favour of an application include
each of the following:

(a) the parties can quickly ascertain who their important witnesses will be;
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(6)

(b)
(c)
(d)

the parties can be ready to be heard in months, rather than years;
the hearing is of predictable length and content;

the evidence is such that credibility can satisfactorily be assessed by
considering the whole of the evidence to be presented at the hearing,
including affidavit evidence, permitted direct testimony, and cross-
examination.

The relative cost and delay of an action or an application are circumstances to be
considered by a judge who determines a motion to convert a proceeding.

Evidence for converting an application
A party who makes a motion to convert an application to an action must, by
affidavit, provide all of the following:

6.03

)

2)

(a)
(b)
(c)

a description of the evidence the party would seek to introduce;
the party’s position on all issues raised by the application;
disclosure of all further issues the party would raise by way of either a

notice of contest, if the proceeding remains an application, or a statement
of defence, if the proceeding is converted to an action.

Despite Rule 6.03(1), a party who wishes to withhold disclosure of evidence the
party will produce only to impeach a witness need not describe the evidence, or
the investigations to be undertaken to obtain the evidence.
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Rule 7 - Judicial Review and Appeal

Interpretation in Rule 7
7.01 In this Rule,

“decision”, includes all of the following:

(1) an action taken, or purportedly taken, under legislation,

(i1) an omission to take action required, or purportedly required, by legislation,
(ii1))  a failure to make a decision;

“decision-making authority” includes anyone who makes, neglects to make, takes,
or neglects to take a decision.

Scope of Rule 7
7.02 (1) This Rule provides procedures for a judicial review by the court, or an appeal to
the court.

2) This Rule applies to each of the following:

(a) judicial review of a decision within the supervisory jurisdiction of the
court;

(b) review of a decision under legislation authorizing review other than by
appeal;

(c) habeas corpus for civil detention, and an application for habeas corpus to
which the Criminal Code applies is started under Rule 64 - Prerogative
Writ;

(d) an appeal to the court in accordance with legislation, except a summary
conviction appeal is provided for in Rule 63 - Summary Conviction

Appeal.

A3) A person may seek judicial review or bring an appeal, in accordance with this
Rule.
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Processes leading to hearing
7.03 (1) A person may seek judicial review, except habeas corpus, by filing a notice for
judicial review under Rule 7.05.

2) A person may start an application for habeas corpus by filing a notice for habeas
corpus under Rule 7.12.

A3) A person may start an appeal by filing a notice of appeal under Rule 7.19.
Legislation prevails
7.04 The provisions of legislation, such as the regulations under the Small Claims Court
Act, establishing procedures to be followed on a judicial review or an appeal
prevail over an inconsistent provision of this Rule.
Judicial review application
7.05 (1) A person may seek judicial review of a decision by filing a notice for judicial
review before the earlier of the following:
(a) twenty-five days after the day the decision is communicated to the person;

(b) six months after the day the decision is made.

2) A person who files a notice for judicial review must include, in the notice for
judicial review, a notice of motion for directions to organize the judicial review.

A3) The date for hearing of the motion for directions must be no later than twenty-five
days after the day the notice is filed.

“4) The notice must contain a standard heading written in accordance with Rule 82 -
Administration of Civil Proceedings, be entitled “Notice for Judicial Review”, be
dated and signed, and include all of the following:

(a) a notice that the applicant requests judicial review of a decision including
the name of the decision-making authority, the date of the decision, and the
legislative or other authority under which the decision was made or which
requires the decision to be made;

(b) the date when the decision was communicated to the applicant;

(c) if available, an attached copy of the decision or documents showing what
decision was made and, otherwise, an attached summary of the decision ;

(d) a concise statement of the grounds for the review;
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(e)
®

(2

(h)

(1)

W)

(k)

)

(n)

a description of the order the applicant seeks;

a notice that a respondent may participate in, and be entitled to notice of
further steps in the judicial review, if the respondent files a notice of
participation no more than ten days after the day the respondent is notified
of the proceeding for judicial review;

a statement of what the record will include, when it is likely to be produced,
and whether the applicant believes there will be any difficulty obtaining it;

a notice of the obligations of the decision-making authority under Rule
7.09;

a statement of whether the applicant will make a motion for a stay or other
interim remedy;

a statement explaining how documents are filed and the requirement for
immediate delivery to a party entitled to notice;

if there is only one applicant, a designation of an address for delivery of
documents to that applicant and, if there is more than one applicant, a
designation of one address for delivery to all applicants or separate
addresses for each;

notice of a motion for directions and the appointment of a time, date, and
place for the judicial review to be heard;

an acknowledgement of the effect of delivery to the designated address and
a statement that further contact information is available from the
prothonotary;

notice that the judge and the court may proceed in the absence of the
respondent if the respondent, or the respondent’s counsel, does not attend
the hearing of the motion for directions.

Q) The notice for judicial review may be in Form 7.05.

Date for motion for directions
7.06 (1) A person who wishes to start a proceeding for judicial review must request the
prothonotary appoint a time and date for the motion for directions to be heard.

2) Outside of Halifax, the request may be made to the prothonotary or a judge.
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Notification

7.07

€)

“

S))

The prothonotary, or a member of the judge’s office, must immediately appoint a
time and date for the motion to be heard.

The date must be no more than twenty-five days after the day the request is made,
unless the parties agree or a judge orders otherwise.

The applicant must file the notice no more than one day after the day the
prothonotary provides a time and date.

The applicant must notify all of the following persons in accordance with Rule 31 -
Notice, not more than ten days after the day the notice for judicial review is filed:

(a) each respondent;

(b) the Attorney-General of Canada, if the decision-making authority is
appointed or employed by anyone under an enactment of Parliament;

(c) the Attorney-General of Nova Scotia, if the decision-making authority is
appointed or employed by anyone under an enactment of the Nova Scotia
Legislature.

Participation by respondent

7.08

)

2)

€)

A respondent who wishes to participate in a proceeding for judicial review must
file a notice of participation.

A notice of participation must be filed no more than ten days after the day the
respondent is notified of the proceeding in accordance with Rule 31 - Notice.

A notice of participation must contain the standard heading, be entitled “Notice of
Participation”, be dated and signed, and include all of the following:

(a) a statement giving notice of the participation;

(b) a concise statement of the respondent’s position on the review, including
whether the respondent supports the decision in whole or in part and, if in
part, the part the respondent does not support;

(c) if the person contends that the decision under review is justified by grounds
different than those expressed in the decision or should be reviewed on
grounds different than the applicant’s grounds, a concise statement of the
alternate grounds;
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(d) an acknowledgement of the effect of delivery to the designated address and
a statement that further contact information is available from the
prothonotary;

(e) if the notice is for only one respondent, a designation of the address for
delivery of documents to the respondent and, if it is for more than one
respondent, a designation of one address for delivery to all respondents, or,
a separate address for each respondent.

“4) The notice of participation may be in Form 7.08.

Production of record by decision-making authority

709 (1) The decision-making authority must file with the court, and deliver to the
applicant, one of the following no more than five days after the day the decision-
making authority is notified of the proceeding for judicial review:

(a) a complete copy of the record, with copies of separate documents separated
by pages with numbered or lettered tabs;

(b) a statement indicating that the decision-making authority has made
arrangements with the applicant to produce the record, providing details of
those arrangements, and estimating when the record will be ready;

(c) an undertaking that the decision-making authority will appear before the
judge at the time of the motion for directions and seek directions
concerning the record.

2) A decision-making authority who gives reasons orally without a record must
include in the record a summary of the reasons and the decision-making authority’s
certificate that the summary is accurate.

A3) A judge may grant an injunction against a decision-making authority who fails to
comply with this Rule 7.09, and the judge may order the authority to indemnify
each other party for expenses resulting from the failure, including expenses caused
by an adjournment if that is a result.

Directions for judicial review
7.10 A judge hearing a motion for directions may give any directions that are necessary

to organize the judicial review, including a direction that does any of the following:

(a) settles what will make up the record and whether something is part of the
record;

(b) assigns responsibility to prepare, file, and deliver the record;
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(c)

(d)

(e)

&)

(2

(h)

(1)

W)

(k)

directs the format in which the record will be produced, and whether a party
must receive a paper copy of a record that is in electronic format;

provides for the protection of information claimed to be privileged or
otherwise subject to a confidentiality protected by law, delivery of the
information to the judge who determines the claim, and maintenance of a
record for review by the Court of Appeal, under Rule 85 - Access to Court
Records;

allows an amendment to the notice for judicial review or a notice of
participation;

directs whether there are interested persons who are not parties and, if
necessary, adjourns the motion until an interested person is made a party or
joins an interested person as a respondent;

rules on the admissibility of evidence sought to be introduced at the review
hearing;

provides for the introduction of admissible evidence by affidavit or
otherwise, and provides for any reply affidavits, cross-examination at the
hearing, or cross-examination outside court with a transcript;

sets deadlines for filing the record, the applicant’s brief, the respondent’s
brief, and any reply brief of the applicant;

directs further appearances before a judge, if necessary, and directs whether
those appearances will be before the same judge and whether they will be in

chambers, in conference, or at appearance day;

appoints the time, date, and place for the hearing of the judicial review.

Order following review
The court may grant any order in the court’s jurisdiction that will give effect to a
decision on a judicial review, including any of the following orders:

7.11

(a)
(b)

(c)

an order dismissing the proceeding;

an order setting aside the decision under review, or part of it, and
terminating any legal process flowing from the decision, or the part;

an injunction preventing a respondent from doing anything, or requiring a
respondent to do anything;
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(d) a declaration that the respondent lacks the authority or has authority to do
something;

(e) an order providing anything formerly provided by prerogative writ.
Notice for habeas corpus
712 (1) A person under detention may require the court to review the legality of the
detention by filing a notice for habeas corpus.

2) For the purpose of the Liberty of the Subject Act, a notice for habeas corpus is an
application for an order in lieu of a writ of habeas corpus ad subjiciendum,
including an order nisi and an order in the nature of certiorari.

A3 The Attorney General of Canada or the Attorney General of Nova Scotia, or both
of them, must be respondents if the detention has any connection with the
government of Canada, the government of Nova Scotia, or both.

“4) The notice must contain a standard heading written in accordance with Rule 82 -
Administration of Civil Proceedings, be entitled “Notice for Habeas Corpus”, be
dated and signed by the applicant, the applicant’s counsel, or an agent approved by
a judge, and, unless the applicant cannot obtain the information, include all of the
following:

(a) the name and place of detention;

(b) the names of, or offices held by, individuals holding the applicant on behalf
of the respondent;

(c) any reasons given to the applicant for the detention;

(d) information about what prevents the applicant from leaving the place of
detention;

(e) the request for habeas corpus;
6] the grounds on which the applicant contends that the detention is illegal,

(2) a statement that information about the means for communicating with the
applicant and the respondent have been given to the prothonotary.

Q) A notice for habeas corpus may be in Form 7.12.

(6) A prothonotary must not refuse to file and act on a document purporting to seek
review by way of habeas corpus, unless a judge concurs in writing.
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Order for habeas corpus
713 (1) Habeas corpus takes priority over all other business of the court.

2) When a notice for habeas corpus is filed, a judge must immediately do all of the

following:

(a) appoint the earliest practical time and date and a place for a judge to give
directions on the course of the proceeding;

(b) order any person detaining the applicant to bring the applicant before the
judge at the set time and date;

(c) order a respondent to produce all documents relating to the detention
immediately to the court;

(d) cause the parties to be notified of the time, date, and place of the hearing

for directions.

A3 An order to bring the applicant before a judge may include the statement, “Failure
to obey this order may lead to contempt proceedings.”

(4)  The order may be in Form 7.13.

Directions to determine legality of detention

7.14 A judge giving directions as a result of an order for habeas corpus may provide
directions necessary for a quick and fair determination of the legality of the
applicant’s detention, including any of the following:

(a)
(b)

(c)
(d)
(e)

(H
(2

set a date for the court to determine the legality of the detention;

order a person detaining the applicant to bring the applicant before the court
for the hearing;

set dates for filing affidavits and briefs;
order production of a document not already produced;

order attendance of a witness for direct examination, if the evidence is not
obtained by affidavit;

order attendance of a witness for cross-examination;

determine what documents will constitute the record;
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(h) start a proceeding, under Rule 89 - Contempt, against a person who
receives an order to bring the applicant before the judge or produce a
document and fails to make every reasonable effort to comply with the
order;

(1) adjourn the proceeding and make any order necessary to obtain the presence
of the applicant.

Interim release on habeas corpus
7.15 A judge may order bail for an applicant.

Final determination following habeas corpus
7.16 A judge may release or remand the applicant on determining whether or not the
detention is legal.
Abuse of habeas corpus
717 (1) A person who applies for habeas corpus commits an abuse of process if both of the
following apply:
(a) the detention has already been determined to be legal by the court;
(b) no new ground has arisen since the determination.
2) The abuse may be dealt with under Rule 88 - Abuse of Process.
Other forms of habeas corpus
7.18 This Rule does not apply to the powers of the court or a judge regarding habeas
corpus ad testificandum, the powers under Rule 50 - Subpoena, or any power of a
judge or the court to order prisoners to be transported for attendance at court.
Notice of appeal
719 (1) A person may bring an appeal under legislation that provides for an appeal to the
court or a judge by filing a notice of appeal before the earlier of the following:
(a) thirty days after the day the decision is communicated to the person;
(b) six months after the day the decision is made.
2) A person who files a notice of appeal must, in the notice, provide for a motion to

be heard no more than twenty-five days after the day the notice of appeal is filed,
for directions and for setting a time and date when the appeal is to be heard.
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€)

“
S))

The notice of appeal must have a standard heading written in accordance with Rule
82 - Administration of Civil Proceedings, be entitled “Notice of Appeal”, be dated
and signed, and include all of the following:

(a)

(b)

(c)

(d)
(e)
®

(2

(h)

(1)

W)

(k)

a notice that the appellant appeals a decision, including a reference to the
legislation authorizing the appeal, the name of the decision-making
authority, and the date of the decision;

the date on which the decision was communicated to the appellant;

if available, an attached copy of the decision and, otherwise, an attached
summary of the decision;

a concise statement of all grounds of appeal;
a description of the order the appellant seeks;

a description of the arrangements for production of the record, the expected
content of the record, and when the record will be produced;

if there is only one appellant, a designation of an address for delivery of
documents to the appellant and, if there is more than one appellant, a
designation of one address for delivery to all appellants or separate
addresses for each;

a statement explaining how documents are filed, the requirement for
immediate delivery to the appellant and other parties entitled to notice;

an acknowledgement of the effect of delivery to the designated address and
a statement that further contact information is available from the
prothonotary;

notice of a motion for directions and for the appointment of a time, date,
and place for the appeal to be heard;

a notice that the judge may proceed in the absence of the respondent, and
the court may determine the appeal if the respondent, or the respondent’s
counsel, does not attend the motion for directions.

The notice of appeal may be in Form 7.19.

A copy of a written decision that is appealed from must be filed with the notice of

appeal.
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(6)

The appellant must notify each respondent in accordance with Rule 31 - Notice no
less than ten days before the day the motion for directions is to be heard.

Cross-appeal and contention

7.20

The provisions under Rule 90 - Civil Appeal, made from time to time by judges of
the Court of Appeal for a cross-appeal and a contention, are incorporated as if the
text were included in this Rule 7, except the notice of cross-appeal, and the notice
of contention, must be filed no less than one day before the day the motion for
directions is to be heard.

Date for motion for directions

721 (1)
(2
3
4)
)]
Notification
7.22

A person who wishes to start an appeal must request the prothonotary to appoint a
time and date for the motion for directions to be heard.

Outside of Halifax, the request may be made to the prothonotary or a judge.

The prothonotary, or a member of the judge’s office, must immediately appoint a
time and date for the motion to be heard.

The date must be no more than twenty-five days after the day the request is made,
unless the parties agree, or a judge directs, otherwise.

The party making the request must file the notice of appeal immediately after the
prothonotary assigns a date.

The appellant must notify each other party of the motion for directions in
accordance with Rule 31 - Notice not more than ten days after the day the notice of
appeal is filed.

Directions for an appeal

7.23

The judge hearing the motion for directions for an appeal may do any of the
following:

(a) appoint a time, date, and place for hearing the appeal;

(b) make an order settling each respondent’s address for delivery;

(c) set dates for filing the appeal book, the appellant’s brief, the respondent’s
brief, and an appellant’s brief in reply to arguments on a cross-appeal or

notice of contention,;

(d) give the kinds of directions referred to in Rule 7.10.
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Appeal Book
7.24 The appeal book must include all of the following, unless a judge orders otherwise:

(a) copies of all documents by which the proceeding under appeal was
initiated;

(b) copies of pleadings or documents similar to pleadings;

(c) the decision under appeal, if it is not included in the transcript;
(d) any agreed statement of facts on which the decision was made;
(e) if there is a record, all of the following:

(1) a transcript of the hearing under appeal, or such excerpts as the
parties may agree or the judge may direct,

(i1) copies of documentary exhibits,

(ii1))  copies of documents that were considered by the decision-making
authority, but were not marked as exhibits,

(iv)  alist of exhibits that are not documentary;

6] copies of written orders or directions given by the decision-making
authority in the course of the proceeding under appeal;

(2) any other material a judge directs be included in the book.

Applicant or appellant to pay expenses of record
7.25 The applicant for judicial review, or the appellant, must pay for transcriptions and
duplications provided in the record.

Consolidation of judicial review or appeal
726 (1) A judge may order two or more proceedings for judicial review or appeal to be
consolidated, or heard together.

2) A motion for consolidation, or hearing together, must be made at the same time as
the motion for directions, unless a judge orders otherwise.

Evidence on judicial review or appeal

7.27 (1) A party who proposes to introduce evidence beyond the record on a judicial review
or appeal must file an affidavit describing the proposed evidence and providing the
evidence in support of its introduction.
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2)

€)

An applicant for judicial review, or an appellant, must file the affidavit when the
notice for judicial review or the notice of appeal is filed, and a respondent must file
the affidavit no less than five days before the day the motion for directions is to be
heard.

A motion for permission to introduce new evidence must be made at the same time
as the motion for directions, unless a judge orders otherwise.

Stay pending judicial review or appeal

728 (1)

2)

€)

“
S))

A judge may stay a decision under judicial review or appeal and any process
flowing from the decision until the determination of the judicial review or appeal.

A motion for a stay must be made at the same time as the motion for directions,
unless a judge orders otherwise.

The motion must be made by notice of motion in accordance with Rule 23 -
Chambers Motion, although it is mentioned in the notice of appeal or notice for
judicial review.

A judge may grant an interim stay until the hearing of a motion for a stay.

The judge may grant any order, including an injunction, as may be necessary to
effectively stay a decision.

Dismissal of dormant review

7.29

The prothonotary must make a motion to dismiss a judicial review, habeas corpus,
or appeal five years after the notice for judicial review, notice for habeas corpus,
or notice of appeal is filed, if no hearing date is set.
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Part 3 - Default and Discontinuance

Rule 8 - Default Judgment

Scope of Rule 8
801 (1) A party who makes a claim against another party in an action may make a motion
for default judgment, in accordance with this Rule.
2) This Rule does not apply to an application, and an applicant may make a motion
for summary disposal of an application in accordance with Rule 5.14, of Rule 5 -
Application.

Default judgment by prothonotary
8.02 (1) The prothonotary may grant default judgment, if all of the following apply:

(a) the party against whom judgment is sought is notified of the claim in
accordance with Rule 31 - Notice;

(b) the time for filing a defence is expired under Rule 31 - Notice;

() no defence is filed;

(d) the judgment is for damages only.

2) A motion for a default judgment must be made in one of the following ways:

(a) if no demand for notice was filed by the party against whom judgment is
sought, by filing a draft order for judgment, a bill of costs, and proof of
notification, as provided in Rule 31 - Notice;

(b) if a demand for notice was filed or the party seeking default judgment

chooses to do so on notice, by making a motion to the prothonotary on
notice in accordance with Rule 30 - Motion to Prothonotary.
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Default judgment by judge

8.03 A judge may grant default judgment in any action on any claim, if the party against
whom judgment is sought is notified in accordance with Rule 31 - Notice, the time
for filing a defence is expired, and no defence is filed.

Judgment on one claim only
8.04 A party may have default judgment on an undefended claim against another party,
and proceed to trial on another claim defended by that same party.

How terms of default judgment are determined
8.05 The terms of a default judgment may be determined on the basis that all pleadings
in support of the claim have been admitted.

When amount is determined by prothonotary

8.06 A prothonotary must refer the assessment of the amount of a default judgment to a
judge, unless the judgment is sought in an action brought by notice of action for
debt, or the pleadings of the party who makes a motion for default judgment
provide both of the following:

(a) a claim in the same amount as in the default judgment or a claim for an
amount to be calculated in accordance with a formula that leads to the same
amount as in the proposed default judgment;

(b) pleaded facts that, taken as admitted, clearly show that the amount is due,
such as a liquidated demand pleaded in sufficient detail.

How amount is determined by prothonotary
807 (1) The prothonotary must assess the amount for judgment in an action brought by
notice of action for debt, in accordance with the following formula:

(a) the amount claimed for principal;

(b) the dollar amount claimed for interest, if there is an express agreement for
payment of interest;

(c) calculated interest from the day stated in the notice of action for debt, if
there is an express agreement for payment of interest;

(d) if there is no claim for agreed interest but prejudgment interest is claimed,
interest at five percent a year calculated simply from the day the debt came

due according to the pleadings;

(e) necessary and reasonable disbursements approved by the prothonotary,
including the cost of giving notice and filing documents; plus
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2)

§)) costs under Tariff D referred to in Rule 77 - Costs; less

(2) any credits to which the judgment debtor is entitled.

The prothonotary must allow disbursements, costs, and credits in an action the
same as in an action brought by notice of action for debt, and must assess damages
in accordance with the following formula:

(a) the specific amount pleaded or specifically calculated; plus

(b) prejudgment interest, if it is claimed, at five percent a year calculated
simply from the day the claim arose according to the pleadings; less

(c) any credits to which the judgment debtor is entitled.

Assessment or other remedy by judge

8.08

)
2)

€)

A judge may assess damages, or grant any other remedy, on a default judgment.

The judge may defer the assessment of damages, or granting another remedy, in
either of the following situations:

(a) a claim on which damages are to be assessed is defended by another party
and the amount is in issue;

(b) the judgment debtor is defending another claim of the judgment creditor in
the same action, and facts to be found on assessment of damages, or for
granting another remedy, are in issue in the defended claim.

Rule 70 - Assessment of Damages, including Rules 70.03 and 70.04 about notice,
applies to a motion for an assessment or other remedy by a judge under this Rule.

Setting aside default judgment

8.09

A judge may set aside a default judgment issued by the prothonotary or made on an
ex parte motion by a judge.

Judgment by sharp practice

8.10

)

It is an abuse of process to obtain a default judgment without giving reasonable
warning to a party who does any of the following:

(a) in writing, advises the party making the claim that the party intends to
defend it;

(b) to the knowledge of the party making the claim, makes or defends another
claim in the same action;
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(c) in writing, advises that counsel has been retained in respect of the claim
and gives information by which counsel may be contacted.

(2)  An abusively obtained default judgment may be set aside under Rule 88 - Abuse of
Process.
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Rule 9 - Discontinuance

Scope of Rule 9

9.01 A party who starts a proceeding may discontinue the proceeding, and a party
advancing a claim or defence in a proceeding may withdraw the claim or defence,
in accordance with this Rule.

Discontinuing a proceeding

92.02 (1) A party who starts an action may discontinue the proceeding before the day of the
trial readiness conference and a party who starts an application, a proceeding for
judicial review, or an appeal, may discontinue the proceeding before the day of the
hearing.

(2) A party may discontinue a proceeding at any time with the permission of a judge.
A3 A party may discontinue a proceeding by filing a notice of discontinuance.

“4) The notice of discontinuance must contain the standard heading, be entitled
“Notice of Discontinuance”, be dated and signed, and include a statement that the
party discontinues the proceeding.

Q) If the proceeding is an action, the notice of discontinuance must also include a
statement that a counterclaim, crossclaim, or third party claim in the discontinued
proceeding is also discontinued unless the party who made the claim files a notice
continuing the proceeding for the purpose of the counterclaim, crossclaim, or third
party claim.

(6) The notice of discontinuance may be in Form 9.02.

Affect on counterclaim, crossclaim, third party claim

9.03 A counterclaim, crossclaim, or third party claim is discontinued ten days after the
day the plaintiff delivers the notice of discontinuance to the party making the
counterclaim, crossclaim, or third party claim, unless that party files a notice
continuing the counterclaim, crossclaim, or third party claim.

Mandatory discontinuance of action for debt

9.04 (1) A plaintiff in an action brought by notice of action for debt must deliver a receipt
to the defendant when the defendant pays the amount, other than disbursements
that are to be taxed, stated in the notice.
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Withdrawal

9.05

2)

€)

“

S))

)

2)

€)

“

S))

(6)

The receipt must contain the standard heading, be entitled “Receipt”, be dated and
signed, and include both of the following:

(a) an acknowledgement of the amount paid;

(b) a statement of whether disbursements remain to be taxed and, if so, the
amount claimed.

The action is discontinued when the receipt is filed, unless the receipt states that
disbursements remain to be taxed.

An action in which a party files a receipt stating that disbursements remain to be
taxed is discontinued when a party files an affidavit showing that the
disbursements have been settled, or taxed and paid.

A receipt may be in Form 9.04.

A party may wholly withdraw a counterclaim, crossclaim, or third party claim with

the permission of a judge.

A party may withdraw a claim or defence in an action before a trial readiness
conference.

A party may withdraw a ground in an application, notice of contest, judicial
review, appeal, or contention before the day of the hearing.

A party may withdraw a claim, defence, ground, counterclaim, crossclaim, or third
party claim at any time with the permission of a judge.

The withdrawing party may file one of the following documents:

(a) a notice of withdrawal stating the party withdraws a counterclaim,
crossclaim, or third party claim;

(b) a notice of withdrawal stating which of the party’s claims, defences, or
grounds are withdrawn;

(c) a consent to judgment stating the party withdraws all defences to a claim or
all grounds contesting an application.

The notice of withdrawal, or the consent to judgment, must contain the standard
heading, be entitled “Notice of Withdrawal” or “Consent to Judgment” as is
applicable, be dated and signed, and include both of the following statements:
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@)
Costs
92.06 (1)

(2

(a) whether disbursements remain to be taxed and, if so, the amount claimed;

(b) whether the party waives further notice the party is entitled to under Rule
31 - Notice.

A notice of withdrawal may be in form 9.05A, and a consent to judgment may be
in form 9.05B.

A party who files a notice of discontinuance, consent to judgment, or notice of
withdrawal must, unless a judge orders otherwise, pay costs of the opposing party
in an amount to be fixed under Rule 77 - Costs.

A judge or adjudicator who assesses costs must consider the stage of the
proceedings at which the notice or consent was filed, among the other factors under
Rule 77 - Costs.

Cause of action remains

9.07 (1)

2)

€)

Discontinuance of a proceeding or withdrawal of a cause of action does not give
rise to a defence in subsequent proceedings for the same, or substantially the same,
cause.

A judge who allows a proceeding to be discontinued or a claim to be withdrawn
may impose terms concerning a subsequent proceeding for the same cause against

the same parties.

A subsequent proceeding that amounts to an abuse of process may be controlled
under Rule 88 - Abuse of Process.
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Part 4 - Alternate Resolution or

Determination

Rule 10 - Settlement

Scope of Rule 10

10.01 (1)

2

(&)

This Rule applies to a settlement of a proceeding or of a claim in a proceeding, and
includes both of the following:

(a) a formal way to make an offer that may affect how costs are awarded;
(b)  judge-assisted alternative dispute resolution that is voluntary and flexible.

This Rule does not cover approval of a settlement by a judge, such as that provided
for in Rule 36 - Representative Party.

Nothing in this Rule makes a judge a compellable witness, or diminishes judicial
immunity from civil claims.

Release-bar and third party beneficiary rules

10.02 (1)

2

A settlement with one party of a claim in a proceeding does not release any other
party against whom the claim is made, unless the party making the claim expressly
agrees to release the other party.

An express agreement to release another party may be enforced by that other party,
although the other party is not a party to the agreement.

Settlement offers and costs

10.03

A judge who determines costs may take into consideration a written offer of
settlement made formally under this Rule or otherwise, unless the offer was made
at a settlement conference or under an agreement that the offer would not be
admissible in relation to costs.
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Enforcement of settlement agreement or arbitration award

10.04 (1)

2)

€)

“

S))

A party who alleges that, after a proceeding was started, the parties reached
agreement for settlement of the proceeding or of a claim in the proceeding may
make a motion for an order giving effect to the agreement.

The judge who hears the motion may do any of the following:

(a) declare that an agreement was, or was not, made and is, or is not,
enforceable;

(b) declare the terms of an agreement;
(c) grant an order enforcing an agreement according to its terms;

(d) order a trial under Rule 4 - Action or a hearing under Rule 5 - Application
and give directions about the issues to be determined.

A motion under this Rule 10.04 in which it is alleged that an agreement was made
in the presence of a settlement conference judge must be heard by the settlement
conference judge, unless the judge directs otherwise.

The settlement conference judge may take into account the judge’s own knowledge
of what took place at the conference, as well as the evidence presented by the
parties.

A judge may grant an order enforcing a mediated agreement or an arbitration award
disposing of a claim in a proceeding, if both of the following apply:

(a) after the proceeding was started, the parties agreed to submit the claim to
mediation or arbitration;

(b) either the mediated agreement or the award disposes of all claims in the
proceeding or the claim is severed under Rule 37 - Consolidation and
Separation and the award or mediated agreement disposes of the claim.

Formal offer to settle an action

10.05 (1)

2)

€)

A party who makes a formal offer to settle under this Rule 10.05 may take
advantage of the applicable provisions for costs in Rules 10.08 and 10.09.

A party may make a formal offer to settle an action, or a counterclaim, crossclaim
or third party claim in an action, by delivering an offer to settle.

A formal offer to settle must contain the standard heading of the action, be entitled
in one of the following ways, and be dated and signed:
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(a)

(b)

(c)

(d)

“Offer to Settle by Claimant (Monetary)”, if it offers to settle entirely on the
basis that money is paid to the party who makes the offer;

“Offer to Settle by Claimant (Non-monetary)”, if it offers to settle on terms
that include a requirement the other party do, or refrain from doing,
something in satisfaction of a non-monetary claim;

“Offer to Settle by Person Claimed Against (Monetary)”, if it offers to
settle entirely on the basis that money is paid to the other party by the party
who makes the offer;

“Offer to Settle by Person Claimed Against (Non-monetary)”, if it offers to
settle on terms that require the party making the offer to do, or refrain from
doing, something in satisfaction of a non-monetary claim made by the other

party.

“4) The offer must include terms that would settle all claims in the proceeding between
the party making the offer and the party to whom it is made, and the term that
would settle costs must provide for one of the following:

(a)
(b)
(c)

payment on acceptance of an amount stated in the offer;
payment of an amount for costs to be determined by a judge;

an option for the other party to choose between a stated amount for costs or
determination by a judge.

&) The offer must also contain both of the following terms:

(a)
(b)

it is open for acceptance until it is withdrawn or the trial begins;

it may be accepted only by delivery of a written acceptance to the party
making the offer.

Withdrawal or expiry of formal offer to settle
10.06 (1) A party who makes a formal offer to settle may withdraw the offer at any time by
delivering to the other party a written withdrawal.

2) A formal offer to settle remains open for acceptance although the other party
makes an offer to settle on other terms.

Remedy for breach

10.07 (1) A party to a settlement agreement that results from a formal offer to settle may do
either of the following in response to a breach by the other party:
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2)

(a) move for judgment for damages, or any other remedy arising from the
breach of the settlement agreement;

(b) require that the action continue as if there had been no settlement
agreement.

The party not in breach of the agreement may also recover judgment against the
party in breach for the expenses of attempting to perform the agreement and
seeking performance.

Determining costs if formal offer accepted

10.08 (1)

2)

A judge who determines costs under an accepted formal offer to settle that was
delivered by a party who started a proceeding must award costs to that party, unless
an injustice would result.

A judge who determines costs under an accepted formal offer to settle that was
delivered by a party against whom the proceeding was started must award to the
following party the following costs, unless an injustice would result:

(a) to the party who started the proceeding, recoverable disbursements incurred
and a contribution towards the expense of the proceeding until the offer
was delivered;

(b) to the party who made the offer, recoverable disbursements incurred and a
contribution towards the expense of the proceeding between the delivery of
the offer and the delivery of the acceptance.

Determining costs if formal offer not accepted

10.09 (1)

2)

A party obtains a “favourable judgment” when each of the following have
occurred:

(a) the party delivers a formal offer to settle an action, or a counterclaim,
crossclaim, or third party claim, at least one week before a trial;

(b) the offer is not withdrawn or accepted;

(©) a judgment is given providing the other party with a result no better than
that party would have received by accepting the offer.

A judge may award costs to a party who starts or who successfully defends a

proceeding and obtains a favourable judgment, in an amount based on the tariffs
increased by one of the following percentages:
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€)

(a)

(b)

(c)

(d)

one hundred percent, if the offer is made less than twenty-five days after
pleadings close;

seventy-five percent, if the offer is made more than twenty-five days after
pleadings close and before setting down;

fifty percent, if the offer is made after setting down and before the finish
date;

twenty-five percent, if the offer is made after the finish date.

A judge may award costs in one of the following amounts to a party who defends a
proceeding, does not fully succeed, and obtains a favourable judgment:

(a)

(b)

(c)

(d)

the amount that the tariffs would provide had the party been successful, if
the offer is made less than twenty-five days after pleadings close;

seventy-five percent of that amount, if the offer is made more than twenty-
five days after pleadings close and before setting down;

sixty percent of that amount, if the offer is made after setting down and
before the finish date;

nothing, if the offer is made after the finish date.

Formal offer of contribution
A party may deliver a formal offer of contribution in an action, or on a
counterclaim, cross-claim, or third party claim in an action.

10.10 (1)

2)
€)

A formal offer of contribution must refer to this Rule 10.10.

A judge may take a formal offer of contribution into account when determining

costs.

Settlement conference
A settlement conference may be organized at any stage of a proceeding, if the party
making a claim and the party against whom the claim is made agree to participate.

10.11 (1)

2)

The court may provide either of the following kinds of settlement conference:

(a)

an ordinary settlement conference, at which the parties may request a judge
to express opinions on the issues in dispute after reading excerpts from
discoveries, other documentary evidence, and briefs and hearing
submissions;
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(b)

a trial-like settlement conference, at which the parties request a judge to
express opinions after hearing some witnesses being questioned in addition
to reading materials and hearing submissions.

Procedures for settlement conference generally
A judge may adopt any procedure for a settlement conference, and the adopted
procedure prevails over procedures provided by this Rule 10.

10.12 (1)

2)

€)

“

A party may propose a procedure for a settlement conference in any of the
following ways:

(a)
(b)

(c)

(d)
(e)

at the conference for scheduling the settlement conference;

at an organizing conference requested by a party or required by the
settlement conference judge;

by correspondence with the settlement conference judge, if all parties agree
to the proposed procedure;

at a conference called to organize a trial-like settlement conference;

at the settlement conference.

A party who participates in a settlement conference must do each of the following:

(a)
(b)
(c)
(d)

(e)

submit a brief, book of authorities, and book of evidence on time;
prepare adequately for the conference;
disclose the party’s case or defence in written submissions and discussions;

attend the conference personally if the party is an individual or, if the party
is an individual who cannot attend or a corporation, authorize an agent to
bind the party to terms of settlement;

if the party authorizes an agent, arrange for the agent to attend the
conference or, if the settlement conference judge permits, to be in
communication with counsel and able to authorize counsel to bind the party
to terms of settlement.

A judge may order a party who participates in a settlement conference and does not
comply with Rule 10.12(3) and, as a result, causes the settlement conference to be
cancelled, to indemnify another party for the expenses of the conference.
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S))

A judge may order a party who cancels a settlement conference after another party
incurs expenses for the conference to indemnify the party for the expenses.

Ordinary settlement conference

Each party who participates in an ordinary settlement conference must submit all
of the following to the settlement conference judge at least five days before the
conference, unless the judge directs otherwise:

10.13 (1)

2)

€)

“

(a)
(b)
(c)

a brief that complies with Rule 40 - Brief, and this Rule 10.13;
a book of authorities that complies with Rule 40 - Brief;

a book of evidence containing excerpts from discovery examinations,
documentary productions, plans and expert’s reports only to the extent
necessary for the party to make whatever points the party wishes to make at
the settlement conference.

A brief must include the party’s position on the issues to be decided and on any
proposals for settlement that have been made.

The book of evidence must conform with all of the following standards:

(a)
(b)

(c)

reproduction must be as legible as possible;

the book must contain an index that describes each document and refers to
its tab or page number;

the material must be edited to ensure the judge reads evidence essential to
the points being made, and no more.

The following agenda applies at an ordinary settlement conference, unless the
parties agree or the settlement conference judge directs otherwise:

(a)

(b)

(c)

(d)

meet in a conference room or courtroom, not on record and not open to the
public;

each party refers to any further evidence in response to the other party’s
book of evidence;

each party gives concise submissions on the issues in dispute and the
party’s position on settlement;

the judge has the opportunity to ask questions and may require an
adjournment to reflect on the submissions;
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(e) the judge meets with the parties or counsel, together or in caucus;

) at an appropriate time, the judge expresses opinions on the issues in dispute
or explains why the judge is unable to formulate an opinion.

Trial-like settlement conference

10.14 (1)

2)

€)

“

Unless the judge directs otherwise, each party who participates in a trial-like
settlement conference must, at least fourteen days before the conference, submit to
the settlement conference judge the same materials required for an ordinary
settlement conference and the brief must include all of the following additional
information:

(a) a list of witnesses the party would call at trial;

(b) a concise summary of the testimony each is expected to give at trial;

(c) the name of any person the party intends to produce for questioning at the
conference;

(d) a proposal for limits on the time to be allotted for questioning.

The settlement conference judge may convene a conference to organize a trial-like
settlement conference.

The parties may agree on, or the judge at an organizing conference may direct, any
procedure for a trial-like settlement conference, including any of the following:

(a) the time allotted for questioning;
(b) a will-say statement, instead of direct questioning;
(c) limits on subjects for questioning.

The following agenda applies at a trial-like settlement conference, unless the
parties agree, or the judge directs, otherwise:

(a) meet in a courtroom, not on record and not open to the public;
(b) the judge deals with any preliminary issues;
(c) the parties briefly describe the evidence each would present at trial;

(d)  persons are questioned, without oath or affirmation, by the party presenting
them, then the other party;
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S))

(e) each party gives concise submissions;

63) the judge has the opportunity to ask questions and may require an
adjournment to reflect on the submissions;

(2) the judge meets with the parties or counsel, together or in caucus;

(h) at an appropriate time, the judge expresses opinions on the issues in
dispute, or explains why the judge is unable to formulate an opinion.

The questioning of a person at a trial-like settlement conference is only for the
settlement conference judge to better assess the chances a party’s position will be
accepted.

Record of settlement

10.15

A judge who conducts a settlement conference at which the parties reach
agreement must do all of the following, as soon as possible:

(a) cause the provisions of the agreement to be recorded in writing or
electronically;

(b) assign responsibility to prepare an order that gives effect to the agreement;

(c) advise the prothonotary of the affect the agreement may have on
requirements for trial or hearing dates.

Confidentiality

10.16 (1)

2)

€)

“

S))

The privilege attached to settlement discussions applies to all communications for
or at a settlement conference.

A judge who conducts a settlement conference may cause all or part of the
conference to be recorded.

A recording of a settlement conference is not part of the public court record and it
must be kept confidential by the prothonotary on behalf of the settlement
conference judge.

Documents or correspondence for a settlement conference must not be filed with
the records of the proceeding, or shown to anyone not involved in the conference.

The settlement conference judge must keep custody of the documents and

correspondence and destroy them, or return them to the parties, when the judge no
longer requires them.
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Rule 11- Reference

Scope of Rule 11

11.01 (1) This Rule provides for inquiry into a question in a proceeding by a person who is
not a judge of the Supreme Court of Nova Scotia but who reports findings to the
court.

2) A question may be referred and the reference may be conducted, in accordance
with this Rule.

Trial or hearing before a referee

11.02 (1) A judge may refer a question in a proceeding to any person for inquiry and report,
unless the question is for a jury in an action in which a party has elected trial by

jury.
(2) A judge who refers a question must give directions for the payment of the referee.
3 The judge may refer questions in the following kinds of proceedings:

(a) a motion to pass accounts by anyone obligated to submit accounts for
approval by the court, such as a trustee, executor, administrator, receiver,
liquidator, or guardian;

(b) an accounting under Rule 66 - Account;

(©) an assessment under Rule 70 - Assessment of Damages;

(d) an action, application, or motion that raises a question within the expertise
of a referee.

“) The judge may refer a question to any one of the following referees:
(a) a member of one of the financial professions, such as a chartered
accountant, certified general accountant, certified management consultant,
licensed trustee in bankruptcy, chartered business valuer, or chartered

insolvency and restructuring practitioner;

(b) a Nova Scotia Land Surveyor, a land surveyor qualified elsewhere, or a
forester;

(c) a member of one of the health professions such as a medical practitioner,
registered nurse, or occupational therapist;
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(d) a member of the engineering profession, in any of its disciplines;

(e) a person who is knowledgeable of machines, ships, buildings, plants and
their design, such as a mechanical engineer, architect, builder, electrician,
plumber, carpenter, or ship surveyor;

6] a psychologist;

(2) a social worker;

(h) a lawyer;

(1) anyone with skills or knowledge to determine the question.

Land Registration Act

11.03 (1) A party may move for the reference of a question to the Registrar General under
the Land Registration Act, or a person recommended by the Registrar General, if
all of the following apply:

(a) the question arises in an application for a declaratory judgment to
determine land title or boundaries;

(b) the application is brought by notice of application in court;

(c) the declaratory judgment and claim for costs are the only remedies sought
in the application;

(d) the Registrar General does not have to answer the same question in making
any decision, or taking any action, within the supervisory or appellate
jurisdiction of the court;

(e) the Registrar General is not a party to a proceeding in which the same
question must be decided by the court, or considered by the court on
judicial or appellate review.

2) The notice of application in court must, in addition to all that is required by Rule
5.07(5) of Rule 5 - Application, provide notice that, on the motion for directions
and setting a date, the applicant will move for a reference to the Registrar General
or the Registrar General’s nominee.

3) The affidavit in support of the motion for directions must include evidence for the

reference.
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“4) This Rule 11.03 does not restrict the discretion of a judge to refer a question about
land arising under the Land Registration Act or otherwise to a referee.

Nomination, terms for payment, and consent
11.04 (1) A party seeking the appointment of a referee must propose terms for the selection
and payment of the referee.

(2)  An order appointing a referee takes effect when the referee files a consent.

Terms of reference
11.05 (1) A judge may give directions for the conduct of the inquiry before the referee.

2) Each of the following apply, unless a judge gives directions otherwise:

(a) a referee conducting an inquiry has the same powers as a judge conducting
a hearing, except to grant a contempt order;

(b) the referee must conduct the inquiry with the same impartiality and
independence required of a judge;

(c) the inquiry must be recorded and the exhibits must be kept by the referee
until they are turned over to the court;

(d) the referee may direct the place and time of the inquiry, including
adjournments.

R)) These Rules apply on an inquiry, as if the referee were a judge.

“) The referee must report within six months of the conclusion of the inquiry, unless a
judge directs otherwise.

Report
11.06 (1) The referee must prepare, file, and deliver to all parties a report stating the

referee’s findings.

2) The referee must state the reasons for the findings, and may make the statement in
one of the following ways:

(a) giving an opinion orally when the inquiry is finished,

(b) giving opinions through the course of the inquiry, if a series of opinions is
called for;
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€)

“

(c) reserving a question and delivering the opinion in writing before or with the
report.

The referee must cause all exhibits introduced at the inquiry, a list of the exhibits,
and a complete recording of the inquiry to be transmitted to the prothonotary.

Delivery of the report discharges the referee, unless a judge orders otherwise.

Response to report

11.07 (1)

2)

A judge may do any of the following, after the referee files a report:
(a) adopt the report, in whole or in part;
(b) vary or reverse any finding stated in the report;

(c) reinstate the reference, and direct the referee to provide a supplementary
report;

(d) reinstate the reference, and remit it to the referee, or a new referee, to take
further evidence and provide a supplementary report;

(e) give directions for the conduct of a reinstated reference;

() give judgment.

A judge may receive evidence in contradiction of the referee’s findings of fact or
the referee’s conclusions, if the reception of the evidence would meet the

requirements for admission of fresh evidence before the Court of Appeal under
Rule 90 - Civil Appeal.

Various powers of a judge

11.08 (1)

2)

€)

A judge may give directions controlling the conduct of a reference at anytime
before the referee reports.

On motion of the referee, a judge may give an opinion on any question of law, or
provide guidance to the referee.

A judge may replace a referee.
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Rule 12 - Question of Law

Scope of Rule 12

12.01 (1)

2)

Separation
12.02

A party may, in limited circumstances, seek the determination of a question of law
before the rest of the issues in a proceeding are determined, even though the parties
disagree about facts relevant to the question.

A party may seek to have a question of law determined before the trial of an action
or the hearing of an application, in accordance with this Rule.

A judge may separate a question of law from other issues in a proceeding and
provide for its determination before the trial or hearing of the proceeding, if all of
the following apply:

(a) the facts necessary to determine the question can be found without the trial
or hearing;

(b) the determination will reduce the length of the proceeding, duration of the
trial or hearing, or expense of the proceeding;

(c) no facts to be found in order to answer the question will remain in issue
after the determination.

Determination

12.03 (1)

2)

A judge who orders separation must do either of the following:
(a) proceed to determine the question of law;

(b) appoint a time, date, and place for another hearing at which the question is
to be determined.

A judge who appoints a time, date, and place for a separated question to be
determined may give directions on any of the following:

(a) whether the hearing will be held in chambers or court;
(b) the wording of the question to be determined;

(c) dates for filing a further affidavit, statement of agreed facts, or brief;
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(d) cross-examination on an affidavit;

(e) any other direction to organize the hearing.
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Rule 13 - Summary Judgment

Scope of Rule 13

13.01 (1)

2)

Interpretation

13.02

This Rule allows a party to move for summary judgment on the pleadings that are
clearly unsustainable and to move for summary judgment on evidence establishing
that there is no genuine issue for trial.

A frivolous, vexatious, scandalous, or otherwise abusive pleading may be dealt
with under Rule 88 - Abuse of Process.

In this Rule 13,

“action” includes application, except the phrase “cause of action” has its ordinary
meaning as a basis for an action or application;

“defendant” means a party against whom a claim is made and who defends the
claim by defence, defence to counterclaim, defence to crossclaim, defence to third
party statement of claim, or notice of contest;

“plaintiff” means a party who makes a claim by a statement of claim,
counterclaim, crossclaim, third party statement of claim, or notice of application;

“statement of claim” means all or part of a statement of claim and includes all or
part of a third party statement of claim, counterclaim, crossclaim, and the grounds
in a notice of application;

“statement of defence” means all or part of a statement of defence and includes all
or part of a statement of defence in answer to a statement of claim, counterclaim,

crossclaim, or third party statement of claim, and the grounds in a notice of contest;

“trial” includes hearing of an application.

Summary judgment on pleadings

13.03 (1)

A judge must set aside a statement of claim, or a statement of defence, that is
deficient in any of the following ways:

(a) it discloses no cause of action or basis for a defence or contest;

(b) it makes a claim based on a cause of action in the exclusive jurisdiction of
another court;
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2)

€)

“

S))

(c) it otherwise makes a claim, or sets up a defence or ground of contest, that is
clearly unsustainable when the pleading is read on its own.

The judge must grant summary judgment of one of the following kinds, when a
pleading is set aside in the following circumstances:

(a)  judgment for the plaintiff, when the statement of defence is set aside
wholly;

(b) dismissal of the proceeding, when the statement of claim is set aside
wholly;

(c) allowance of a claim, when all parts of the statement of defence pertaining
to the claim are set aside;

(d) dismissal of a claim, when all parts of the statement of claim that pertain to
the claim are set aside.

A motion for summary judgment on the pleadings must be determined only on the
pleadings, and no affidavit may be filed in support of or opposition to the motion.

A judge who hears a motion for summary judgment on pleadings may adjourn the
motion until after the judge hears a motion for an amendment to the pleadings.

A judge who hears a motion for summary judgment on pleadings, and who is
satisfied on both of the following, may determine a question of law:

(a) the allegations of material fact in the pleadings sought to be set aside
provide, if assumed to be true, the entire facts necessary for the

determination;

(b) the outcome of the motion depends entirely on the answer to the question.

Summary judgment on evidence

13.04 (1)

2)

€)

A judge who is satisfied that evidence, or the lack of evidence, shows that a
statement of claim or defence fails to raise a genuine issue for trial must grant
summary judgment.

The judge may grant judgment for the plaintiff, dismiss the proceeding, allow a
claim, dismiss a claim, or dismiss a defence.

On a motion for summary judgment on evidence, the pleadings serve only to
indicate the laws and facts in issue, and the question of a genuine issue for trial

depends on the evidence presented.
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“

S))

(6)

A party who wishes to contest the motion must provide evidence in favour of the
party’s claim or defence by affidavit filed by the contesting party, affidavit filed by
another party, cross-examination, or other means permitted by a judge.

A judge hearing a motion for summary judgment on evidence may determine a
question of law, if the only genuine issue for trial is a question of law.

The motion may be made after pleadings close.

Damages may be determined

13.05 (1)

2)

A judge hearing a motion for summary judgment on evidence must grant judgment
for an amount to be determined, if the only genuine issue for trial is the amount to
be paid on the claim.

The judge may determine the amount, or order an assessment, accounting or
reference.

Order for summary judgment

13.06 (1)

2)

An order for summary judgment may provide any remedy the court provides on the
trial or hearing of a proceeding.

The judge may stay an order for summary judgment until a related proceeding is
determined.

Conference or hearing after dismissal

13.07 (1)

2)

A judge who dismisses a motion for summary judgment on evidence brought in an
action must, as soon as is practical after the dismissal, arrange to give directions,
unless all parties waive this requirement.

The judge may provide directions for the conduct of the proceeding, including
directions that do any of the following:

(a) restrict discovery in view of disclosure made through an affidavit or cross-
examination on an affidavit;

(b) narrow the issues to be tried by identifying facts not in dispute;

(c) regulate disclosure or production of documents, electronic information, or
other evidence;

(d)  permit evidence on the motion for summary judgment to stand as evidence
at trial;

(e) provide for a speedy trial;
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63) provide for a hearing, rather than a trial, under Rule 6 - Choosing Between
Action and Application.
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Part 5 - Disclosure and Discovery

Rule 14 - Disclosure and Discovery in General

Meaning of “relevant” in Part 5

14.01 (1) In this Part, “relevant” and “relevancy” have the same meaning as at the trial of an
action or on the hearing of an application and, for greater clarity, both of the
following apply on a determination of relevancy under this Part:

(a) a judge who determines the relevancy of a document, electronic
information, or other thing sought to be disclosed or produced must make
the determination by assessing whether a judge presiding at the trial or
hearing of the proceeding would find the document, electronic information,
or other thing relevant or irrelevant;

(b) a judge who determines the relevancy of information called for by a
question asked in accordance with this Part 5 must make the determination
by assessing whether a judge presiding at the trial or hearing of the
proceeding would find the information relevant or irrelevant.

2) A determination of relevancy or irrelevancy under this Part is not binding at the
trial of an action, or on the hearing of an application.

Interpretation in Part 5
14.02 (1) In Part 5,

“actually possess” means to have physical control of a thing or the ability to take
physical control of the thing by one’s self, through one’s employee, or, in the case
of a corporation, through an officer, without the assistance or permission of another
person;

"computer" means a device that can store, read, and present electronic information,

whether or not it can also process data, such as a personal computer, personal
digital assistant, or fax machine with memory;
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“designated manager” means a person designated by a corporate party under Rule
14.14;

“document” means a document that is not electronic information, including a print
version of electronic information and a non-digital sound recording, video
recording, photograph, film, plan, chart, graph, or record,

“electronic information” means a digital record that is perceived with the
assistance of a computer as a text, spreadsheet, image, sound, or other intelligible
thing and it includes metadata associated with the record and a record produced by
a computer processing data, and all of the following are examples of electronic
information:

(1) an e-mail, including an attachment and the metadata in the header fields
showing such information as the message’s history and information about a
blind copy,

(i1) a word processing file, including the metadata such as metadata showing
creation date, modification date, access date, printing information, and the
pre-edit data from earlier drafts,

(iii)  asound file including the metadata, such as the date of recording,

(iv)  new information to be produced by a database capable of processing its
data so as to produce the information;

“exactly copy” means to make an electronic copy of electronic information in such
a way that the copy is a mirror image of the original in a computer, storage
medium, or other source;

“sort” means to do all of the following:

(1) physically separate relevant, non-privileged documents from other
documents and distinguish relevant, non-privileged electronic information
from other electronic information,

(i1) separate or redact irrelevant or privileged information from a document or
electronic information containing some information that is relevant and not

privileged,

(ii1))  place the document or electronic information where it will be preserved for
disclosure;
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“storage medium” means a thing on which electronic information is stored other
than a computer, such as a digital versatile disc, a backup tape, and a hard drive
removed from a computer.

A Rule in Part 5 that refers to a copy of, or copying, electronic information calls for
a copy that is in a readily exchangeable format, unless the Rule refers to an exact
copy, a judge directs what format is to be used, or the parties agree on a format.

Collateral use

14.03 (1)

2)

Nothing in Part 5 diminishes the application of the implied undertaking not to use
information disclosed or discovered in a proceeding for a purpose outside the
proceeding, without the permission of a judge.

The implied undertaking extends to each of the following, unless a judge orders
otherwise:

(a) documentation used in administering a test, such as test documents
supplied to and completed by a psychologist;

(b) all notes and other records of an expert;

(c) anything disclosed or produced for a settlement conference.

Relationship between discovery and interrogatories

14.04

Privilege
14.05 (1)

2)

€)

A party may only demand an answer to a question under Rule 19 - Interrogatories
not already answered by the same witness under Rule 18 - Discovery, and a party
may only ask a question at discovery not already answered by the same witness in
answer to a demand under Rule 19 - Interrogatories.

Nothing in Part 5 requires a person to waive privilege or disclose privileged
information.

A provision in a Rule in Part 5 for disclosure of a relevant document, electronic
information, or other thing means disclosure of a relevant document, electronic
information, or other thing that is not privileged.

A provision in a Rule in Part 5 that requires an answer to a question calling for
relevant evidence, or information that reasonably could lead to relevant evidence,
means relevant evidence that is not privileged, or information, not itself privileged,
that could lead to relevant evidence that is not privileged.
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“) A judge may determine a claim for privilege, except the information and
confidences referred to in sections 37 to 39 of the Canada Evidence Act are
determined under that Act.

(5) A judge who is required to determine a claim for privilege may direct a person to
deliver the thing claimed to be privileged to the judge in order that it may be dealt
with under Rule 85.06, of Rule 85 - Access to Court Records.

Disclosure of privileged information by mistake

14.06 (1) Delivery by mistake of privileged information when making disclosure under Part
5 does not extinguish the privilege, unless the mistake results from one of the
following:

(a) a system of records management that is ineffective, or otherwise
unreasonable;

(b) inadequate security measures for protecting confidential information;

() carelessness in disclosure, such as disclosing masses of documents or
electronic information without taking reasonable steps to review the
documents or making a reasonable search of the electronic information in
an attempt to identify privileged information.

2) A party who makes disclosure under Part 5 must exercise care to avoid delivering
privileged information.

3) A party to whom disclosure is made and who discovers that the disclosure includes
apparently privileged information must immediately notify the disclosing party and
not do any of the things mentioned in Rule 14.06(7) until five days after the day the
receiving party notifies the disclosing party.

(4) A party who learns, by receiving a notice under Rule 14.06(3) or otherwise, that
the party delivered privileged information by mistake must, no more than five days
after the day the party learns of the disclosure, notify the receiving party of the
claim that privileged information was disclosed by mistake, or the privilege is
waived.

Q) A party who claims privileged information was delivered by mistake may require
the receiving party to do any of the following:

(a) return the document, if the information is in a physical document;

(b) delete the privileged information, if it was delivered in electronic form;
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(c) return the storage medium, if the privileged information was delivered on a
storage medium.

Counsel who receives information claimed to be privileged and to have been
delivered by mistake must not provide the information to anyone, including
counsel’s client, unless a judge determines the information is not privileged.

A party who receives information claimed to be privileged and to have been
delivered by mistake must not do any of the following, unless a judge determines
the information is not privileged:

(a) review the information;

(b) keep a reproduction or record of the information;

(c) communicate the information to another person;

(d) ask a question based on the information in interrogatories, in discovery, on
a hearing, or at a trial;

(e) repeat the information.

A judge may make an order to protect a privilege in anything disclosed by mistake
under Part 5.

Expense of disclosure

14.07 (1)

2)

€)

The party who makes disclosure must pay for the disclosure, unless the parties
agree or a judge orders otherwise.

A judge may order another party to provide an indemnity to the disclosing party for
an expense of disclosure, if all of the following apply:

(a) considering the disclosing party’s means, the indemnity is clearly necessary
to achieve proportionality within the meaning of Rule 14.08(3);

(b) the expense is not the result of a system of records management that is
ineffective, or otherwise unreasonable;

The order may require the disclosing party to do any of the following, if it is
covered by the indemnity:

(a) acquire more information about the disclosing party’s records management
system, the location of the party’s documents and electronic information, or

how they are accessed, and report to the indemnifying party or the court;
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(b) perform a search for relevant documents or electronic information, report
on the results to the indemnifying party or the court, and produce a copy of
any relevant document or electronic information the party finds;

(c) acquire and produce a copy of a relevant document or electronic
information,;

(d) take other steps that may assist the indemnifying party to receive disclosure.

The provisions of an indemnity must be taken into account in the assessment of
cost under Rule 14.08(3).

Presumption for full disclosure

14.08 (1)

2)

€)

“

S))

(6)

Making full disclosure of relevant documents, electronic information, and other
things is presumed to be necessary for justice in a proceeding.

Making full disclosure of documents or electronic information includes taking all
reasonable steps to become knowledgeable of what relevant documents or
electronic information exist and are in the control of the party, and to preserve the
documents and electronic information.

A party who proposes that a judge modify an obligation to make disclosure must
rebut the presumption for disclosure by establishing that the modification is
necessary to make cost, burden, and delay proportionate to both of the following:

(a) the likely probative value of evidence that may be found or acquired if the
obligation is not limited,

(b) the importance of the issues in the proceeding to the parties.

The party who seeks to rebut the presumption must fully disclose the party’s
knowledge of what evidence is likely to be found or acquired if the disclosure
obligation is not limited.

The presumption for disclosure applies, unless it is rebutted, on a motion under
Rule 14.12, Rule 15.07 of Rule 15 - Disclosure of Documents, Rules 16.03 or
16.14 of Rule 16 - Disclosure of Electronic Information, Rule 17.05 of Rule 17 -
Disclosure of Other Things, or Rule 18.18 of Rule 18 - Discovery.

In an application, a judge who determines whether the presumption has been
rebutted must consider the nature of the application, whether it is chosen as a
flexible alternative to an action, and its potential for a speedier determination of the
issues in dispute, when assessing cost, burden, and delay.
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Demand for production of undisclosed copy

14.09 (1)

2)

€)

After the time for making disclosure under Rule 15 - Disclosure of Documents, or
Rule 16 - Disclosure of Electronic Information, a party who is satisfied another
party has not disclosed a relevant document or electronic information required to
be disclosed may demand that the other party deliver a copy of the document or
electronic information.

A party to whom a demand for a copy of a document or electronic information is
delivered must respond to the demand in one of the following ways no more than
fifteen days after the day the demand is delivered:

(a) accept the demand, and deliver a copy of the document or electronic
information,;

(b) refuse the demand on the ground that the document or electronic
information is privileged, irrelevant, or not in the control of the party;

(c) make a motion to limit the party’s obligation to produce the document or
electronic information, and seek to rebut the presumption in favour of
disclosure by establishing that compliance with the demand is
disproportionate under Rule 14.08.

A judge may order a party who fails to respond to a demand for production to
indemnify the other party for the expenses of obtaining an order for production.

Demand for production of, or access to, original

14.10 (1)

2)

€)

After the parties have complied with Rule 15 - Disclosure of Documents, and Rule
16 - Disclosure of Electronic Information, a party may deliver to another party a
demand for production for inspection of the original of a relevant document in the
control of the other party, or for access to relevant electronic information in the
control of the other party.

The party who accepts a demand for production for inspection of an original
document must do both of the following, unless a judge orders otherwise:

(a) not more than fifteen days after the day the demand is delivered, arrange a
time, date, and place for the production;

(b) produce the document for inspection and permit the document to be copied
at the arranged time, date, and place.

The party who accepts a demand for access to electronic information must do each
of the following, unless a judge orders otherwise:
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(a) not more than fifteen days after the day the demand is delivered, offer
reasonable terms under which the other party will have access to a
computer or storage medium in the control of the disclosing party or to
another source of electronic information the party accesses to the exclusion
of another party;

(b) within the same time, arrange a convenient time and way for the other party
to have access;

(c) provide access accordingly.

The party who refuses a demand for access to electronic information must give
reasons for the refusal, and the other party may make a motion for an order under
Rule 14.12.

Demand for production at trial or hearing

14.11 (1)

2)

A party may, before the finish date in an action or the day of the hearing of an
application, deliver to another party a demand that the party produce any of the
following at the trial or hearing:

(a) the original of a relevant document, or an exact copy of relevant electronic
information,;

(b) a copy of a relevant document, or a copy of relevant electronic information
accurately copied in a readily exchangeable format;

(©) a computer or storage medium containing relevant electronic information;

(d) another means for accessing a source of relevant electronic information the
party accesses to the exclusion of the demanding party.

The party to whom the demand for production is delivered and who has control of
the document, information, computer, medium, or source must produce it or
provide access to it at the trial or hearing, unless a judge orders otherwise.

Order for production

14.12 (1)

2)

A judge may order a person to deliver a copy of a relevant document or relevant
electronic information to a party or at the trial or hearing of a proceeding.

A judge may order a person to produce the original of a relevant document, or

provide access to an original source of relevant electronic information, to a party or
at the trial or hearing.
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S))

A judge who orders a person to provide access to an original source of relevant
electronic information may include in the order terms under which the access is to
be exercised, including terms on any of the following:

(a) a requirement that a person assist the party in obtaining temporary access to
the source;

(b) permission for a person to take temporary control of a computer, part of a
computer, or a storage medium,;

(c) appointment of an independent person to exercise the access;

(d) appointment of a lawyer to advise the independent person and supervise the
access;

(e) payment of the independent person and the person’s lawyer;

) protection of privileged information that may be found when the access is
exercised;

(2) protection of the privacy of irrelevant information that may be found when
the access is exercised;

(h) identification and disclosure of relevant information, or information that
could lead to relevant information;

(1) reporting to the other party on relevant electronic information found during
the access.

A judge who is satisfied that the requirement is disproportionate under Rule 14.08
may limit a requirement to produce a copy of a document, to produce exactly
copied electronic information, or to provide access to electronic information.

A motion for an order for production must be made on notice, unless it is permitted
to be made ex parte as provided in Rule 22 - General Provisions for Motions.

Order to process data

14.13

A judge may order a 