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Summary:

During the course of a Board of Inquiry established to
consider a complaint under the Human Rights Act, R.S.N.S.
1989, c. 214, it came to light that 15 years earlier the Board
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Chair had written two letters concerning matters said to be
similar to the issues raised in the complaint. The Attorney
General of Nova Scotia moved to have the Chair recuse
himself on the basis that the impugned correspondence raised
a reasonable apprehension of bias.
After a hearing, the Chair ruled that the letters he had written
did not give rise to a reasonable apprehension of bias, and he
dismissed the motion.
The Attorney General appealed that ruling to this Court,
asking that we allow the appeal and order the Chair to recuse
himself from any further consideration of the complaint.
Held:

Appeal dismissed. This human rights complaint actually
consists of four separate complaints alleging discrimination
by the Province against the complainants because of the
“combined effect” of their mental disabilities and their
reliance upon social assistance. They say they have been
forced to live in institutions with large groups of people and
been denied the opportunity to integrate and participate in
supportive, community-based housing. They allege that this
“prolonged detention” has caused lasting harm to their mental
and physical health and socialization skills, preventing them
from realizing their full potential as contributing members of
society. They say that by not providing them with their
preferred choice of housing in locations of their choosing, the
Province has violated their rights under the Act. They claim
entitlement to the kinds of help and professional supports
available to others, in order to live in the community.
The appellant was right to bring a motion to challenge the
Board’s jurisdiction on the basis that a reasonable
apprehension of bias existed. On this record, raising the issue
was certainly justified and a thorough review of the allegation
was warranted.
The Commission argued that this Court ought to decline to
consider the issue, on the grounds that it is premature, and that
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the Board ought to be able to complete its inquiry, following
which – should it be necessary – an allegation that a
reasonable apprehension of bias exists, could be included as a
ground of appeal, were an appeal commenced. Ordinarily,
this Court is reluctant to entertain appeals from interim or
interlocutory rulings in the course of a proceeding, except
where a departure from that norm would be appropriate. This
is such a case. It would be a colossal waste of time to refuse
to deal with the allegation of apparent bias now, thus
permitting the Board to complete its hearings and
deliberations; yet at the end of all of that risking the
possibility that if the Board’s decision were appealed, a
ground of appeal months (or years) later would likely raise the
very same allegation.
After considering the record and counsels’ able submissions,
the appeal is dismissed. The Attorney General has failed to
displace the presumption of impartiality by offering cogent
evidence that would establish a reasonable apprehension of
bias in this case. The Chair’s earlier writings do not
demonstrate that his duty to remain impartial has been
compromised. Rather, the record confirms that the Chair
remains open to deciding the issues impartially and upon the
evidence that will be adduced at the hearing, not on any predetermined views favoring one side or the other.
This information sheet does not form part of the court’s judgment. Quotes must be from the
judgment, not this cover sheet. The full court judgment consists of 31 pages.
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Reasons for judgment:
[1] During the course of a Board of Inquiry established to consider a complaint
under the Human Rights Act, R.S.N.S. 1989, c. 214 (the “Act”), it came to light that
15 years earlier, the Board Chair, J. Walter Thompson, Q.C., had written two
letters concerning matters said to be similar to the issues raised in the complaint.
The Attorney General of Nova Scotia moved to have the Chair recuse himself on
the basis that the impugned correspondence raised a reasonable apprehension of
bias.
[2] After a hearing, the Board Chair ruled that the letters he had written did not
give rise to a reasonable apprehension of bias, and he dismissed the motion.
[3] The Attorney General now appeals the Board’s ruling to this Court and asks
that we allow the appeal and order that Mr. Thompson recuse himself from any
further consideration of the complaint.
[4] The appeal is strongly opposed by all three respondents: they being the
individual complainants; the Disability Rights Coalition; and the Nova Scotia
Human Rights Commission.
[5]

For the reasons that follow I would dismiss the appeal.

Background
[6] A brief summary of the facts will be provide sufficient context for my
analysis of the issues that arise on appeal.
[7] On August 1, 2014, a 44-page complaint under the Act was filed with the
Nova Scotia Human Rights Commission. This lengthy document actually consists
of four separate complaints. The first was brought by Ms. Beth MacLean, on her
own behalf. The second complaint was filed by Ms. Olga Cain on behalf of her
younger sister, Ms. Sheila Livingstone. The third complaint was brought by Ms.
Susan Lattie on behalf of her son, Joseph Delaney. Ms. MacLean’s complaint was
retroactive to 1986. Ms. Livingstone’s complaint was retroactive to 2004. Mr.
Delaney’s complaint was retroactive to 2010. Each complained that they had been
discriminated against with respect to the social services provided to them because
of the “combined effect” of their mental disabilities and their reliance upon social
assistance. The fourth and final complaint was brought by Mr. Marty Wexler, the
current chair of the Disability Rights Coalition which:
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…joins this complaint against the … Province on the basis that the DRC, as an
organization, is an aggrieved person because it represents the interests of persons
vulnerable to discrimination on the basis of disability … that from 1986 through
to the present and continuing, the Province has and continues to act and/or fails to
act in a manner that aggrieves the DRC with respect to the social services
provided to people with disabilities because of the combined effect of their
disabilities and their source of income (social assistance).

[8] Many of Ms. MacLean’s allegations are repeated in the complaints filed on
behalf of Ms. Livingstone and Mr. Delaney. I need not repeat them here. As well
as joining the individuals in support of their complaints, the Disability Rights
Coalition raises its own systemic complaint that the Province has, since 1986,
discriminated against all persons with disabilities in Nova Scotia by not providing
them with their choice of supportive community-based housing.
[9] Because the substance of the second, third and fourth complaints essentially
mirror the allegations and claim for relief advanced by Ms. MacLean, I will draw
from her complaint in order to illustrate the focus of their allegations.
[10] Ms. MacLean has alleged that the combined effect of her mental disabilities
and reliance upon social assistance has resulted in her being discriminated against
by the Province over her entire lifetime. She says she has been forced to live in
institutions with large groups of people and been denied the opportunity to
integrate and participate in supportive, community-based housing. She says such
“prolonged detention” has caused lasting harm to her mental and physical health
and her socialization skills. She says persons like herself with mental disabilities
are treated differently than other people on social assistance who are given the help
they require immediately, and as of right. She claims that since 1986 the Province
has discriminated against all persons with disabilities in Nova Scotia by not
providing them with their preferred choice of housing in locations of their
choosing. Their ongoing institutionalization has prevented them from realizing
their full potential as contributing members of society. She claims entitlement to
the kinds of help and professional supports she needs in order to live in the
community.
[11] Ms. MacLean’s personal circumstances and her request for relief are best
described in her own words:
28.
I have very little of my own money and so cannot pay for the supports that
I need to live in the community. I receive some money every month from
Community Services but would need more money or supports than Community
Services gives me now in order for me to be able to live in the community.
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29.
Throughout my life, my disability-related needs could have been
adequately accommodated by community-based, supportive housing. That is, I
could have lived in a small (2-3 person) living situation in a home in the
community with support staff as required. Some people in Nova Scotia with my
needs are supported to live in the community in Nova Scotia by the Province, but
far more people are not.
30.
For people like me, whose care needs can easily be met in supportive,
community based housing, being forced to live on the unit is actually harmful to
our health. In my case, the prolonged detention at Emerald Hall has harmed my
mental and physical health and socialization skills.
31.
If I were in a financial position to personally pay the cost of a communitybased living situation out of my private resources, such a setting could easily and
quickly be arranged through one or other of several organizations in Nova Scotia
which provide supportive housing for people with mental disabilities.
32.
The barrier to living in the community for me is not that there is
insufficient supportive housing available, because appropriate supportive housing
options are available. Given my financial inability to pay, the barrier that I face
arises from the fact that the Province has failed to provide for my need for
supportive housing. As a result, I continue to languish in a locked psychiatric
ward that I neither want nor need and which is actually harmful to my health and
full development.
The Province’s Discharge of its Obligation to Provide Supportive Housing
33.
Since I was ten years old, I have been provided with care by the Province.
The care has always been congregate and institutional. It never included an
education. It has always been coerced; neither I nor my family were offered real
choices as to where I could live or with whom.
…
Human Rights Act Violation
39.
I feel that I am entitled to and should have been given the help and
supports that I need to live in the community. The Province does provide
assistance for people without disabilities who have no money; they are given the
help they need by the Province to live in the community. The Province’s failure,
since 1986, to take into account and accommodate my different needs in offering
supports for me to live in the community is discriminatory and a violation of s.
5(1)(a), (o) and/or (t) of the Human Rights Act.
…
8.

When did you last have contact with the Respondent? What
happened?
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46.
I have lived in institutions run by the Province for decades, so my contact
with the Respondent happens every day of my life. Efforts to secure a suitable
residential setting that meets my needs have gotten nowhere.
47.
I filed a Human Rights Complaint with the Commission on February 21st,
2014. Prior to then, despite my requests, the Province had failed to offer me a
small options placement in the 13 years since I was sent to the NS Hospital.
Following the filing of my complaint in February, a small-option home provider
came to meet with me about the possibility of moving into a small options home.
Unfortunately, the opening that it had was not a suitable situation for me.
48.

I am requesting that a Human Rights Board of Inquiry do the following:
a.
Tell the Province of Nova Scotia (including the Departments of
Community Services and Health and Wellness) that offering me a
place to live in a hospital or other places where I didn’t want to
live and did not need to live since I was 10 years old was and is
discriminatory and a violation of s. 5(1)(a), (o) and/or (t) of the
Human Rights Act.
b.

Order the Province to treat me in a non-discriminatory way by
providing me with the means to immediately access the help and
supports that I need to live in the community as it does for other
people who have no disabilities but who need social assistance.

c.

Order the Province of Nova Scotia to pay me compensation for all
the years that it discriminated against me by effectively forcing me
to stay in hospitals or places where I didn’t want to be and didn’t
need to be.

[12] In May, 2015, the Nova Scotia Human Rights Commission appointed Mr.
Thompson as a one-person Board of Inquiry to hear the complaints.
[13] On March 15, 2016, the Board Chair issued an order for disclosure. In its
search for relevant documents, the Department of Community Services found a
letter dated June 1, 2000, that Mr. Thompson had written to the (then) Minister of
Community Services, Mr. Peter Christie. The contents of that letter will be
discussed in the analysis that follows.
[14] Based on that letter, the appellant brought a motion on May 27, 2016, asking
Mr. Thompson to recuse himself.
[15] The parties filed written submissions in advance of the hearing scheduled for
June 22, 2016. Some days before the hearing the appellant discovered a second
letter Mr. Thompson had written to Minister Christie dated October 24, 2001.
Both letters became the subject of the parties’ oral submissions at the hearing.

Page 6
[16] In a decision dated July 18, 2016, the Board Chair dismissed the appellant’s
motion and declined to recuse himself from presiding over these proceedings.
[17] These two letters constitute the evidence which the appellant says
demonstrates a reasonable apprehension of bias on the part of the Board.
Issues
[18] The many issues and arguments raised by the parties can be reduced to three
simple questions:
1. What is the proper standard of review in a case such as this?
2. Should this Court decline to hear the appeal on the basis that it is
premature?
3. If not, did the Board Chair err in law in finding that his two letters to
the Minister did not give rise to a reasonable apprehension of bias?
Analysis
Issue #1

What is the proper standard of review in a case such as this?

[19] Section 36 of the Act allows for appeals only on questions of law:
Appeal
36 (1) Any party to a hearing before a board of inquiry may appeal from the
decision or order of the board to the Nova Scotia Court of Appeal on a question of
law in accordance with the rules of court.

[20] A reasonable apprehension of bias is an issue of procedural fairness and,
where found, results in a loss of jurisdiction. Therefore, the complaint that such an
appearance of partiality exists, is seen to raise a question of law. Accordingly, our
review for bias (whether apparent or actual) is carried out on a correctness
standard. No deference is paid to the decision-maker’s ruling.
[21] What we must decide in this case is whether Mr. Thompson was correct
when he determined that a reasonable apprehension of bias did not arise in the
circumstances and dismissed the appellant’s motion to recuse himself. See for
example, Burt v. Kelly, 2006 NSCA 27; Gavel v. Nova Scotia, 2014 NSCA 34; and
Patient X v. College of Physicians and Surgeons, 2015 NSCA 41.

Page 7
Issue #2

Should this Court decline to hear the appeal on the basis that it is
premature?

[22] The Nova Scotia Human Rights Commission is the only respondent that has
raised the issue of prematurity. Its factum says:
25.
This appeal is interlocutory in nature; it is not a final decision and it does
not involve the merits of the Complaints. As a general rule, courts are justifiably
reluctant to allow appeals or judicial reviews of interim or interlocutory decisions
given in the course of a proceeding, except in rare and exceptional circumstances.
26.
MacAulay and Sprague in Practice and Procedure Before Administrative
Tribunals, vol 3, loose-leaf (consulted on October 20, 2016), (Toronto: Carswell,
2004), ch 28 at 26.10-26.12 affirm that this general principle of reluctance is
equally applicable to decisions involving issues of bias or jurisdiction:
At one time courts were more willing to entertain judicial reviews in the
midst of agency proceedings when the issue at stake was jurisdictional –
including claims that the decision-maker was biased. The desire there was
to avoid requiring the parties to proceed with a process for which there
was no jurisdiction in the first place. However, that is no longer the case.
The rule against prematurity applies today to all forms of decisions
including issues of bias and other jurisdictional issues. [Emphasis added in
original]
[…]
The rule against premature judicial review is not absolute. In exceptional
cases the courts may entertain an application for judicial review before an
agency has completed its proceedings or where all existing remedial routes
have not been exhausted. But the exception for the exceptional generally
applies to the adequacy of remedial options.
Commission’s Book of Authorities at Tab 11
27.
In terms of determining the adequacy of remedial options, MacAulay and
Sprague note that in the context of appeals, courts avoid premature intervention in
ongoing proceedings by interpreting statutory appeal provisions as referring to
appeals of final decisions.
28.
The Commission urges this Honourable Court to adopt such an
interpretation of s. 36 of the Act in the absence of extraordinary circumstances.
The decision in the present case is not final; it does not go to the merits of the
complaint and there are no exceptional circumstances to justify early appellate
intervention. If the Appellant disagrees with the ultimate result on the Complaints,
it is open to appeal the final decision on the grounds of reasonable apprehension
of bias or any other alleged procedural or substantive errors of law.
…
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33.
… The legislative framework of the Act with its remedial purpose and
ultimate right of appeal, and the adverse consequences of delay for the
Respondents weigh in favour of not bifurcating this proceeding and dismissing
the appeal for being premature.
34.
The Complaints were filed over two years ago, in August 2014. Hearing
dates scheduled over three weeks in September and October 2016 had to be
adjourned pending the hearing of this appeal. Furthermore, the Chair has been
seized with the Complaints and with moving along the somewhat complex
disclosure process for the greater part of a year and a half; if he were to be
replaced, the parties would surely be delayed further while a new board of inquiry
is brought up to speed. It is an important consideration to the Commission that
complaints be heard and decisions rendered within a reasonable period of time.

[23] The Commission makes the point that a reluctance or aversion by Courts of
Appeal to agree to hear appeals from interlocutory decisions of administrative
tribunals is especially important in the human rights sphere. We were directed to
this Court’s decision in Halifax (Regional Municipality) (Appellant) v. Nova Scotia
(Human Rights Commission) and Mary Harnish (Respondents), 2008 NSCA 108
where Justice Hamilton observed:
[11] This principle of not appealing interlocutory decisions of administrative
tribunals is particularly important where human rights are concerned. This is
remedial quasi-constitutional legislation. It is important that human rights matters
be dealt with expeditiously. In Nova Scotia Construction Safety Association v.
Nova Scotia (Human Rights Commission), [2006] N.S.J. No. 210, Justice
Saunders states:
[76] Recognizing the well known principle that a key objective of
human rights legislation is to be remedial, the process for inquiring into
and exposing acts of discrimination must be expeditious in order to be
effective. Otherwise, the salutary benefit of public scrutiny,
enlightenment and appropriate redress in the face of proved violations, is
lost. An efficient and timely disposition of complaints is in the interest of
both complainants and those whose behaviour is impugned. It is also in
the public interest. People and businesses need to get on with their lives.
Unlike fine wine, protracted human rights litigation does not improve with
age.
[77]
In this I find the observations of LeBel, J., although in dissent, in
Blencoe, supra, especially apt:
140 Unnecessary delay in judicial and administrative proceedings
has long been an enemy of a free and fair society. At some point,
it is a foe that has plagued the life of almost all courts and
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administrative tribunals. It’s a problem that must be brought under
control if we are to maintain an effective system of justice, worthy
of the confidence of Canadians. ...

[24] The Commission’s view is not shared by the other respondents. On this
point both they and the appellant take the position that this case has already
dragged on for far too long and that it raises allegations that are too important to be
left hanging. They ask that we deal with the appearance of bias issue now, on the
merits. That way, either Mr. Thompson can get on with the complaint he was
asked to adjudicate, or the complaint can be quickly referred to a newly constituted
Board of Inquiry to consider the complaint afresh.
[25] At first blush there is some attraction to the Commission’s argument. It is
certainly true that we are – and ought to be – reluctant to entertain appeals from
interim or interlocutory rulings in the course of a proceeding, except where a
departure from that norm would be appropriate. I think this is such a case.
[26] This complaint was filed in August, 2014. Mr. Thompson was appointed in
2015. He and the parties have all been heavily involved in establishing the rules
and parameters of the Inquiry, and whose responsibility it is to investigate and
address the serious matters raised in the complaint.
[27] Faced with these circumstances, it would seem to me to be a colossal waste
of time and resources if we were to decline to consider the merits of the allegation
of apparent bias on the grounds of prematurity, thus permitting Mr. Thompson to
carry on with and complete what is sure to be a lengthy set of hearings, followed
by post-hearing submissions, then deliberations, and the ultimate filing of a
decision; yet, at the end of all of that, risking the possibility that if the Board’s
decision were to find against the provincial government, a ground of appeal
months (or years) later would likely raise the very same allegation that a
reasonable apprehension of bias on the part of the Board had been established
before the case was even heard. Such a prospect hardly seems sensible, efficient or
just.
[28] It is on that basis that I would respectfully decline to accept the
Commission’s invitation that we not entertain this appeal on the grounds that it is
premature. On the contrary, I think it ought to be decided now, on its merits.
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Issue #3

If not, did the Board Chair err in law in finding that his two
letters to the Minister did not give rise to a reasonable
apprehension of bias?

[29] I wish to begin my consideration of this question by saying the appellant
was right to bring a motion to challenge the Board’s jurisdiction on the basis that a
reasonable apprehension of bias existed. On this record, raising the issue was
certainly justified and a thorough review of the allegation was warranted.
However, after carefully considering the record and counsels’ able submissions on
all sides of the matter, I am not persuaded the Board Chair erred in law in refusing
the Attorney’s motion that he recuse himself and withdraw from these proceedings.
[30] Sadly, Ms. Dianne Pothier, of counsel for the Disability Rights Coalition,
died shortly after the hearing. Her customary wise counsel, meticulous preparation
and ability to identify and explain the truly important features and consequences of
any given case will be missed. Not surprisingly, she advanced very strong and
persuasive arguments on behalf of her client at the appeal hearing. I intend to
borrow heavily from her submissions in explaining my reasons.
[31] The Attorney General does not argue – nor could it be seriously suggested –
that the Board Chair ignored or failed to understand the leading jurisprudence on
the issue of bias. On the contrary, Mr. Thompson’s comprehensive decision is
replete with accurate references to the cases and to the legal principles for which
they stand. It appears to me that the Attorney General is dissatisfied with the
“result”, and seeks to have it set aside by attacking the Chair’s findings and the
weight he attached to certain facts in arriving at his decision. Respectfully, I am
not persuaded that the appellant’s complaints – either individually or collectively –
demonstrate that Mr. Thompson was wrong.
[32] Before considering each of the Attorney’s specific complaints, it is
necessary to refer to the impugned correspondence that triggered the Attorney’s
motion in the first place. Further, since each of Mr. Thompson’s letters drew a
response from Minister Christie, I think it is important to include the Minister’s
replies as well in order to fully appreciate the context in which their dialogue
ensued. The four letters are:
•

J. Walter Thompson’s 2-page letter dated June 1, 2000 addressed to
The Honourable Peter G. Christie, Minister of Department of
Community Services;
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•

Minister Christie’s 2-page letter to Mr. Thompson date stamped July
19, 2000;

•

Mr. Thompson’s 3-page letter to Minister Christie dated October 24,
2001; and

•

Minister Christie’s 2-page reply to Mr. Thompson (which is not dated
but bears in the top right-hand corner the hand scribed date November
14).

I will attach the letters as an Appendix to this decision, marked A-1 through A-4
respectively.
[33] In oral argument counsel for the appellant confirmed that the two letters
written by Mr. Thompson form the entire basis for their claim of reasonable
apprehension of bias in this case. Further, she acknowledged that without Mr.
Thompson’s first letter (June 1, 2000), his second letter (October 24, 2001) would
not be enough to raise a reasonable apprehension of bias.
[34] The Attorney says Mr. Thompson’s June 1, 2000 letter raises a reasonable
apprehension of bias because it: advocates for the same group of persons;
implicates the same government department; considers the same issues as are
raised in the current inquiry; is critical of government policy which has created a
situation the author describes as “absurd”; and suggests that Mr. Thompson has
already drawn conclusions favourable to the claimants in this case.
[35] With regard to Mr. Thompson’s letter dated October 24, 2001, the Attorney
says that this is the second time Mr. Thompson has written on behalf of the same
group of persons represented in the current human rights complaint, thus indicating
a predisposition which supports the position taken by these complainants.
[36] Further, the Attorney says any differences between the issues raised in the
impugned correspondence and this case are insignificant, such that they and the
passage of time since Mr. Thompson sent his letters, are not enough to defeat the
appellant’s claim that a reasonable appearance of bias has been established.
[37] I respectfully disagree.
[38] I will begin this section of my reasons by describing the legal principles
engaged in this case.
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[39] First, as a matter of law, there is a strong presumption of judicial
impartiality, which is not easily displaced. Second, there is a heavy burden of
proof upon the person making the allegation to present cogent evidence
establishing “serious grounds” sufficient to justify a finding that the decisionmaker should be disqualified on account of bias. Third, whether a reasonable
apprehension of bias exists is “highly fact-specific”. Such an inquiry is one where
the context, and the particular circumstances, are of supreme importance. The
allegation can only be addressed carefully in light of the entire context. There are
no shortcuts. See Wewaykum Indian Band v. Canada, 2003 SCC 45.
[40] The “test” regarding what constitutes a reasonable apprehension of bias
appears in the oft-quoted dissenting judgment of de Grandpré, J. in Committee for
Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369 at ¶40:
…the apprehension of bias must be a reasonable one, held by reasonable and right
minded persons, applying themselves to the question and obtaining thereon the
required information, that test is “what would an informed person, viewing the
matter realistically and practically— …conclude? Would he think that it is more
likely than not that Mr. Crowe, whether consciously or unconsciously, would not
decide fairly.

[41] In relation to what constitutes the “reasonable person”, the qualifications are
not limited to just being “reasonable”. The law requires a fully informed
“reasonable person”. That is:
…a person who approaches the question of whether there exists a reasonable
apprehension of bias with a complex and contextualized understanding of the
issues in the case. The reasonable person understands the impossibility of judicial
neutrality, but demands judicial impartiality.

[R. v. S.(R.D.)( R.D.S.), [1997] 3 S.C.R. 484]
[42] In that case, the Supreme Court of Canada explained in detail the
requirement for neutrality in decision-making, and how the duty to be impartial did
not oblige judges to have no sympathies or opinions at all, but rather to ensure that
they were receptive to other points of view. In his reasons, Justice Cory ( joined
by Justice Iacobucci, said at ¶119:
119
The requirement for neutrality does not require judges to discount the
very life experiences that may so well qualify them to preside over disputes. It has
been observed that the duty to be impartial
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does not mean that a judge does not, or cannot bring to the bench many
existing sympathies, antipathies or attitudes. There is no human being who
is not the product of every social experience, every process of education,
and every human contact with those with whom we share the planet.
Indeed, even if it were possible, a judge free of this heritage of past
experience would probably lack the very qualities of humanity required of
a judge. Rather, the wisdom required of a judge is to recognize,
consciously allow for, and perhaps to question, all the baggage of past
attitudes and sympathies that fellow citizens are free to carry, untested, to
the grave.
True impartiality does not require that the judge have no sympathies or
opinions; it requires that the judge nevertheless be free to entertain and act
upon different points of view with an open mind.
(Canadian Judicial Council, Commentaries on Judicial Conduct (1991), at p. 12.)

[43] In that case the issue was whether the trial judge’s remarks concerning
credibility when acquitting the accused in a criminal case had given rise to a
reasonable apprehension of bias. In finding that the Crown had failed to prove bias
or a reasonable apprehension of bias, Justices L’Heureux-Dubé and McLachlin, as
part of the majority, concluded at ¶35:
True impartiality does not require that the judge have no sympathies or opinions;
it requires that the judge nevertheless be free to entertain and act upon different
points of view with an open mind.

[44] Having an opinion will not disqualify a decision-maker from fairly
adjudicating a matter; it is the ability to approach one’s consideration of the issues
in dispute with an “open mind” that is required. See as well Arsenault-Cameron v.
Prince Edward Island, [1999] 3 S.C.R. 851 at ¶3.
[45] Awareness of the context in which a case has arisen does not disqualify an
adjudicator from fairly deciding a case. To the contrary, the Court in R.D.S. at ¶49
found that such an understanding is highly desirable:
Awareness of the context within which a case occurred would not constitute such
evidence; on the contrary, such awareness is consistent with the highest tradition
of judicial impartiality.

[46] These same principles were recently considered by the Court in Yukon
Francophone School Board, Education Area #23 v. Yukon (Attorney General),
2015 SCC 25. While the Court found a reasonable apprehension of bias based on
the trial judge’s intervention during the course of the proceedings, a separate

Page 14
allegation based on the judge’s prior involvement in minority language rights
failed.
[47] In that case it was said that the judge served as a governor of the Fondation
franco-albertaine. The views and philosophy of this organization were thought to
be aligned with the complainant in the case, Yukon Francophone School Board.
This involvement alone was not enough to support a reasonable apprehension of
bias. Writing for a unanimous Court Abella, J. said:
[61] Membership in an association affiliated with the interests of a particular
race, nationality, religion, or language is not, without more, a basis for concluding
that a perception of bias can reasonably be said to arise. We expect a degree of
mature judgment on the part of an informed public which recognizes that not
everything a judge does or joins predetermines how he or she will judge a case. …

[48] Thus, evidence of extra-judicial knowledge and activities outside of the
litigation will not, by itself, justify a finding of reasonable apprehension of bias.
[49] These then are the principles I will apply when addressing the Attorney
General’s complaints. I begin by saying that, in my opinion, Mr. Thompson
understood and correctly applied all of these principles when considering and
ultimately dismissing the Attorney General’s motion that he recuse himself from
hearing the case. Respectfully, the appellant has failed to identify any error of law
in Mr. Thompson’s analysis or disposition.
[50] I turn now to the specific issues raised by the parties. The variety of matters
can be conveniently addressed if they are collapsed into three categories:
similarity of issues; connection with the parties; and passage of time.
Similarity of issues
[51] The Attorney General says Mr. Thompson underestimated the similarity of
the issues between his experience as a member of the Criminal Code Review
Board and his current role as Chair of this Human Rights Board of Inquiry. I
disagree. The alleged similarity between the Criminal Code Review Board
context, and the human rights context, is not determinative. Mr. Thompson’s
description of the similarities and differences demonstrates a contextual
understanding of problems confronting the seriously mentally ill, detained under
the Criminal Code, and the various complainants who have launched this human
rights complaint. The issue is not Mr. Thompson’s prior experience and views, but
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whether they prevent him from having an open mind concerning the adjudication
of the human rights dispute.
[52] There is no evidence to suggest that Mr. Thompson would be prevented
from judging this matter fairly. Rather, the opposite is apparent. Mr. Thompson
expresses a clear awareness of his past views concerning community-based
placements, and that he is conscientiously maintaining an open mind concerning
the “multi-faceted and complex” issues before him in this human rights complaint.
[53] Mr. Thompson is also correct in his finding that the legal context is very
different between a complaint based on discrimination, which involves finding
protected grounds and disadvantage, and a “plea” across Federal/Provincial
jurisdictional lines about meeting the Criminal Code obligations for least
restrictive and least onerous treatment. Given that the Criminal Code cannot
obligate provincial authorities, Mr. Thompson’s “plea” in 2000 was not in the
nature of a legal claim. In contrast, this human rights complaint is a legal claim
against the Province of Nova Scotia in respect of which Mr. Thompson’s letters of
2000 and 2001 make no comment.
[54] The evidence presented by the appellant, in the two letters written by Mr.
Thompson to the Minister of Community Services, shows that Mr. Thompson
previously expressed concerns on behalf of those found to be a ‘significant risk’
under the mental disorder provisions of the Criminal Code, and Masonview
Homes, an organization providing housing to members of the deaf community with
respect to access to community-based supportive housing. Mr. Thompson makes
no reference to discrimination or a violation under the Human Rights Act. In his
response, the then Minister confirms that there is a moratorium on the creation of
new community-based homes. The Minister did not take issue with any of Mr.
Thompson’s statements. Should the Province now wish to distance itself from the
Minister’s declared views as they existed in 2000, there is no evidence to suggest
that Mr. Thompson has closed his mind or would be unable to adjudicate the
matter impartially.
[55] A useful comparison to the appellant’s assertion that there is a strong
similarity of issues can be found in Arsenault-Cameron, supra. In that case the
Government of Prince Edward Island argued that there was a reasonable
apprehension of bias because Justice Bastarache had been involved personally and
as an advocate on similar issues in relation to Francophone language rights as those
raised in the appeal before the Supreme Court of Canada. The Province
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complained that Justice Bastarache’s long history as a champion of Francophone
language rights excluded him from fairly adjudicating a case involving
Francophone education rights. The evidence presented by the Province in support
of their motion for recusal included references to written legal arguments, legal
texts and media interviews where Justice Bastarache had expressed his views and
opinions consistent with the appellant’s position, including the interpretation of s.
23 of the Charter, and whether the Court could order the government to expend
funds in creating French language schools under s. 24. The evidence showed that
Justice Bastarache had previously represented one of the Intervenors in the appeal,
in a similar s. 23 claim. He had also previously represented a similar parents’
group advocating for French language education, from Summerside, PEI, the same
community as the appellant’s, in a very similar claim. After considering all of
these circumstances the Court found that Justice Bastarache’s previous
involvement did not demonstrate any pre-judgment of the issues in the case and
that a reasonable apprehension of bias had not been established.
[56] Based on the uncontroverted factual record in Arsenault-Cameron, we see
that in order to establish a reasonable apprehension of bias, the evidence must
demonstrate that the judge, or in this case, the Board of Inquiry, would not
approach the issue with an open mind or be capable of acting impartially. Showing
that the judge had previously expressed an opinion on the very issue presented in
the case before him or her is insufficient. Showing that the judge had previously
represented one of the parties, or personally advocated on the same issue as one of
the parties to the dispute to be tried, is also insufficient. There must be cogent
evidence that raises a reasonable apprehension the trier of fact has closed their
mind to other opinions on the issue.
[57] Turning back to the circumstances in this case, it is clear that in his 2000 and
2001 correspondence Mr. Thompson makes no reference to discrimination or a
violation under the Human Rights Act. The appellant has failed to point to any
evidence which suggests that Mr. Thompson has prejudged this human rights
complaint, or that he will be unable to conduct the inquiry and decide the matter
impartially, on the basis of the evidence presented at the hearing.
[58] It bears repeating that the evidence with respect to alleged bias relied upon
by the appellant in this case is considerably weaker than the evidence presented by
the Province of PEI in Arsenault-Cameron. As we have seen, the undisputed
evidence in that case clearly established that language rights and s. 23 of the
Charter featured prominently in Justice Bastarache’s earlier writings, advocacy,
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media interviews and appearances in both his personal and professional capacities.
In contrast, there is no evidence that Mr. Thompson has expressed prior views with
respect to the claims of discrimination presented in this case. Even if he had, it is
clear from Arsenault-Cameron that such evidence alone would be insufficient to
disqualify him from deciding the matter impartially.
Connection with the parties
[59] Neither am I satisfied that there is any questionable link between Mr.
Thompson and the populations, parties or subject-matter joined in the current
human rights dispute. For example, the appellant has attempted to argue that there
is a link between Mr. Thompson and the Coalition in relation to Dr. Michael
Kendrick, which raises an appearance of bias. Apart from the fact that Mr.
Thompson is familiar with Dr. Kendrick’s report, a publicly funded report
commissioned by the government, and that he was provided with information
concerning Dr. Kendrick and his review by Minister Christie, there is no evidence
to link Mr. Thompson with Dr. Kendrick. Anyone familiar with social justice
issues affecting persons with disabilities in Nova Scotia during the same timeframe
would have been expected to share similar knowledge.
[60] The appellant points to Mr. Thompson’s reference to the “Kendrick Report”
in his letter of October 24, 2001, as evidence that Mr. Thompson is somehow predisposed to the position of the complainants, because the Coalition has indicated its
intention to call Dr. Kendrick as an expert witness at this Board of Inquiry hearing.
It should be remembered that Dr. Kendrick was originally identified by the
Minister in his letter of July 19, 2000, where he describes Dr. Kendrick as “an
international consultant specializing in mental health and disability” hired by the
Province to conduct an external review of the department’s delivery of its
community-based options program. The Minister invited Mr. Thompson to contact
Dr. Kendrick directly regarding his concerns, and provides a phone number. It is
also worth noting that Mr. Thompson deliberately chose to put his letter on firm
letterhead, advocating a specific proposal on behalf of his client, Masonview
Homes.
[61] In his response to Mr. Thompson’s October 24, 2001, the Minister thanks
him for his “proposal on behalf of Masonview Homes to construct and operate two
new small Options for clients who are hearing-impaired” and refers to the
Kendrick report, stating that the report’s recommendations are “under review”.
Again, the Minister did not dispute the statements in Mr. Thompson’s letter, and
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his response appears to confirm, rather than deny, the concerns raised by Mr.
Thompson. Neither letter provides any evidence that Mr. Thompson is predisposed in this human rights complaint, to take a position favouring the
complainants, or against the Province.
[62] Neither am I persuaded that there is any troubling nexus between the views
expressed by Mr. Thompson in his correspondence, and the matters he will be
asked to address in this human rights inquiry. There can be no dispute that in his
2000-2001 correspondence to the Minister, Mr. Thompson was not dealing with an
allegation of discrimination. He made no comment about discrimination or any
claim or remedy similar to those advanced by the respondents involved in this
human rights case.
[63] The essence of the complaint before this Board of Inquiry is not whether
community-based supports are desirable – the Province has endorsed that position
publicly. Rather, the central issue raised in this complaint is whether the Province
of Nova Scotia is doing enough to follow through on its commitment to provide
non-discriminatory services to persons with disabilities. The June 1, 2000, letter
did not address, much less pre-determine, these issues.
[64] Even 16 years ago, in his response dated July 19, 2000, Minister Christie
took no issue with either the facts, or the views expressed by Mr. Thompson in his
June 1, 2000 letter. Apart from clarifying that the “embargo” was in fact a
“moratorium”, the Minister endorsed the concerns raised by Mr. Thompson in his
letter. The clear implication to be drawn is that the June 1 letter was not
considered contentious by the Minister and represented an accurate statement and
awareness of the context in which community-based services to forensic patients
were being offered by the government in 2000. Thus, in line with the Supreme
Court of Canada’s comments in R.D.S., the letter exhibits a knowledge and
awareness of context which is commendable and “consistent with the highest
tradition of judicial impartiality”.
[65] As I have explained, the Supreme Court of Canada has described the fully
informed “reasonable person” as someone who has “a complex and contextualized
understanding of the issues in the case”.
[66] Unlike Wewaykum, and Arsenault-Cameron, where there was evidence that
the decision-maker had had prior involvement with either one of the parties or the
actual issues in litigation, Mr. Thompson’s June 1, 2000 letter is an expression of
views, and there is no suggestion that he has had any involvement in the issues,
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parties or relief claimed in the human rights complaint he has been appointed to
hear.
Passage of time
[67] Finally, I wish to address the lengthy period of time that has elapsed since
Mr. Thompson wrote his letters in 2000 and 2001. This situation is most similar to
that of Wewaykum where the Supreme Court of Canada dismissed the allegation of
bias filed against Mr. Justice Binnie. In that case there had been a 15-year gap
between Justice Binnie’s activity in the litigation during his time in private
practice, and the case before the Court. At ¶85 the Court declared:
To us, one significant factor stands out, and must inform the perspective of the
reasonable person assessing the impact of this involvement on Binnie J.’s
impartiality in the appeals. That factor is the passage of time. …

[68] Based on the 15-year intervening time period in that case and the limited
role Binnie, J. played in the litigation, the Court concluded that a reasonable,
informed person would not be concerned that Justice Binnie would be, consciously
or unconsciously, unable to remain impartial. The application for his recusal was
dismissed.
[69] Positions, attitudes, and opinions change over time. I can do no better than
to quote from Mr. Thompson’s reasons on this point where he says:
The Province submits that as the complaint encompasses the date of my letter, the
views I expressed then are still alive. The issue is, however, not what view I held
then, but rather what view do I hold now. In my view, a reasonable person would
not accept that a perspective on facts and issues in 2000 militates against an open
mind now about other similar facts in 2016. A reasonable person, even an
uninformed reasonable person, would not think that a view of circumstances of a
case expressed 16 years ago would compromise a view one might hold of a
similar set of circumstances now. We learn, we change, we evolve. Hearings
themselves change views.

[70] This is just but one example from Mr. Thompson’s decision which provides
cogent evidence that he is both aware of his prior views, changes that have affected
those views, and his appreciation of the importance of maintaining an open mind
as a decision-maker. He has acted in a manner consistent with his obligation to
remain open to new and different perspectives. Even if I had found – which I have
not – that Mr. Thompson’s 2000-2001 correspondence addressed similar issues to
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those raised in this human rights complaint, I am satisfied that given the significant
amount of time that has elapsed, and in the absence of any further evidence, I
would not be concerned that Mr. Thompson’s impartiality had been compromised.
After carefully considering the record and counsels’ very helpful submissions, I am
satisfied that there is no basis to question Mr. Thompson’s statements that he
remains open to deciding the issues raised in this complaint impartially and upon
the evidence that will be adduced at the hearing, not on any pre-determined views
or inclinations, favouring one side or the other.
[71] Decision-makers are not mute, neutral ciphers. They bring to the decisionmaking process an intellect that is shaped and informed by their training,
upbringing, relationships, and life experience. Those influences cannot be
discarded like some old coat. What matters is that they not compromise the
decision-maker’s ability to keep an open mind and decide the case impartially.
[72] The sentiments of Justice Abella in Yukon Francophone School Board, are
especially apt:
[59] While I fully acknowledge the importance of judges avoiding affiliations
with certain organizations, such as advocacy or political groups, judges should not
be required to immunize themselves from participation in community service
where there is little likelihood of potential conflicts of interest. Judges, as
Benjamin Cardozo said, do not stand on “chill and distant heights”: The Nature of
the Judicial Process (1921), at p. 168. They should not and cannot be expected to
leave their identities at the courtroom door. What they can be expected to do,
however, is remain, in fact and in appearance, open in spite of them. …

[73] Before concluding these reasons I wish to deal with the implications of a
submission apparently shared by some or all of the respondents. Their arguments
seemed to suggest that special caution ought to be exercised by Courts of Appeal
whenever bias (apparent or real) is alleged on the part of the decision-maker in
cases that involve human rights litigation. We were told that lawyers appointed to
head Boards of Inquiry are expected to have demonstrated a level of experience
and expertise in advocacy that concerns social context, activism, human rights, and
the challenges facing the poor and disadvantaged within their communities. To
support the argument, counsel for the Commission pointed to the “Board Chair’s”
policy taken from the Nova Scotia Human Rights Commission website, which
reads in part:
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Board Chairs
The roster for Board of Inquiry Chairs is created by an independent selection
committee which evaluates their qualifications. The minimum qualifications
currently are:
•

A law degree.

•

At least five years of experience in their professional field.

•

Demonstrated experience in weighing conflicting
information/evidence to arrive at a fair Decision.

•

Demonstrated experience in chairing hearings, meetings, or
consultations where there are conflicting interests.

•

Experience with human rights legislation or human rights issues.

•

Resident of Nova Scotia, subject to the discretion of the
Commission to appoint to the Panel Member Roster an
individual(s) living within a reasonable travel radius of Nova
Scotia, i.e., in a major centre in Prince Edward Island and New
Brunswick.

Desirable qualifications include:
From among the applicants who meet the minimum qualifications listed
above, preference for appointment to the Panel Member Roster will be given
to those who have:
•

Experience with administrative or quasi-judicial tribunals.

•

Experience applying principles of natural justice.

•

Experience with conflict resolution such as mediation or other
forms of alternative dispute resolution.

•

Knowledge of discrimination and its effects on individuals and
society. Familiarity with approaches to preventing and remedying
discrimination.

•

Commitment to restorative approaches to dispute resolution.

•

Experience with social justice issues.

•

Experience with cross-cultural issues.

…

[74] I agree it is reasonable to expect that lawyers appointed to head Boards of
Inquiry will have acquired experience in cultural and social justice issues and that
such a background will be valued. But that cannot mean this Court need concern
itself with the effect of a finding of reasonable apprehension of bias in the sense
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that it might then possibly deplete the pool of available lawyers considered
qualified to chair Inquiries. The test for reasonable apprehension of bias remains
the same in law, no matter what the context. Either it arises, or it does not.
Conclusion
[75] As a matter of law, there is a strong presumption in favour of judicial
impartiality. The assessment of whether a reasonable apprehension of bias exists is
largely fact-based. In light of the 15-year intervening period since the letters were
written, and having regard to the factual and contextual circumstances surrounding
Mr. Thompson’s previous contact with the Minister, and the difference between
those circumstances and the material issues arising in the present human rights
complaint, I find that the Attorney General has failed to displace the presumption
of impartiality by offering cogent evidence that would establish a reasonable
apprehension of bias in this case.
[76] I would dismiss the appeal. I am not persuaded that there are any
exceptional circumstances in this case which would cause us to depart from our
usual approach (CPR 90.51) which is not to award or impose costs in a tribunal
appeal.

Saunders, J.A.
Concurred in:

Bryson, J.A.
Bourgeois, J.A.
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